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SCHOOL DIRECTORY 


To assist trust officers in meeting their responsibility and realizing their 
opportunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those 
providing outstanding and well-rounded education. 

Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 

Trusts and Estates will be glad to cooperate with its readers in supplying 
further information on these recommended schools. 


OAK GROVE scnuoo_ For GIRLS 


Emphasizes Preparation for College and Gracious Living. Music, Art, 
Dramatics. Upper and Lower Schools. Graduate Course Secretarial 
Science. Joyous Outdoor Recreation. Riding included. Winter Sports. 
Beautiful new fireproof Dormitory and Recitation Building. 


Mr. and Mrs. Robert Owen * Box 400 * Vassalboro, Maine 


BRILLANTMONT 


Institution Heubi 
Lausanne, Switzerland 


ORK UNION 


A French Swiss school for girls from 
12-20. Chateau: College Board prepara- 
tion and general courses. Languages, 
music and art. Villa: Complete course 
in Home Economics. Sports. Catalogue 
on Request. 

Mrs. A. T. Hawkins, Syosset, L. I., N. Y. 


CRANBROOK 


CADEMWY 

~~ y Prepares for college or business, Able 
faculty. Small classes. Supervised study. Lower School 
in new separate building. Housemother. 
Fireproof buildings. Inside. swimming pool. 
All athletics. Best health record. Students from 27 states 
and other countries. Catalog 4lst year. Dr. J. J. Wicker, 

Pres., Box A, Fork Union, Virginia. 


« « « Economic Independence 
for Women COMES THROUGH 


BUSINESS AND FINANCIAL TRAINING 


Business training is a life-long asset of the in- 
telligent woman. It brings financial independ- 
ence in youth; ability to manage household 
and estate incomes later; and security in the 
face of economic emergencies. Write for cata- 
logue describing Webber’s Course of Business 
and Financial Training for Women—a unique 
course designed for the modern young woman 


of today. 
Earl L. Smith, President 


WEBBER COLLEGE 


535 Beacon St. Babson Park 
BOSTON * AND +. FLORIDA 


NON-MILITARY 


NON-SECTARIAN 


SCHOOL 


Distinctive endowed preparatory school 
for boys. Also junior department. Ex- 
ceptionally beautiful, complete, modern. 
Unusual opportunities in music, arts, 
crafts, sciences. Hobbies 
encouraged. All sports. 
Single rooms. Strong 
faculty. Individual atten- 
tion. Graduates in over 
50 colleges. Near Detroit. 


Registrar 


4440 Lone Pine Road 
Bloomfield Hills, Michigan 


NON-PROFIT 


MENLO SCHOOL and JUNIOR COLLEGE 
Grades 9-12—Two Schools—Same Campus—Grades 13-14 


Students transfer to nearby Stanford or other universities at end of 12th, 13th, or 14th grades, 
depending upon satisfactory preparation. 


Lowry S. Howard, President 


Catalogues Available 


Menlo Park, California 





Have You Changed Your Domicile? 
Actions Must Support Declarations—Real vs. Feigned Intent 


T. LUDLOW CHRYSTIE 
Author of Chrystie on Inheritance Taxation 


The legal vagaries arising out of recent suits involving domicile have 
so befuddled the observor by apparent inconsistencies that the real issue 


has become badly clouded. 


In this article, by the eminent authority who 


has acted as counsel in many of the leading domicile cases, the fundamental 
proposition is discussed and several of the most common situations an- 


alyzed.—Editor’s Note. 


T IS only fair to state at the outset 

that this is not a thesis on domicile; 
an attempt to deal with the subject in 
all its ramifications has the decided ten- 
dency to make the matter abstruse and 
to throw about the principles of domi- 
cile a sort of mystic penumbra. 

Unless a claim is made that a person 
has abandoned his domicile of origin and 
acquired a new domicile, commonly re- 
ferred to as a domicile of choice, there 
is little opportunity for dispute because 
a domicile of origin is presumed to con- 
tinue. Therefore the questions which 
find their way into the courts practically 
all deal with the question of whether 
there has been a change of domicile. A 
person may change his domicile any num- 
ber of times, and thus in litigation re- 
garding domicile the controversy wages 
around the point whether the person had 
the intent to abandon his former domi- 
cile and reside in a new one, and, further, 
whether he carried out such intent. 


Running through all the cases are cer- 
tain broad general principles. An ex- 
amination of the opinions handed down 
by the courts discloses that the question 
for solution in each case resolves itself 
into ascertaining the facts of the partic- 
ular case and then applying the prin- 
ciples of domicile applicable thereto. I 
am not going to enumerate them because 
the principles are so general in nature 
that one is apt to use, in describing them, 
words which have a tendency to confuse 
rather than to clarify. I am going to 
keep my remarks within four circles. 


Piercing the Camouflage 


NE of the common cases for litiga- 

tion occurs where a person desires 
to avail himself of the advantages which 
might result from a change of his domi- 
cile, but is really not prepared to give 
up his existing domicile. Led on by the 
will-o’-the-wisp belief that, as intent is a 
controlling factor, a person can have his 
domicile wherever he wants it, irrespec- 
tive of where his bona fide home is, he 
sets about acquiring what I have called 
a feigned domicile. 

Now the difficulty with the feigned 
domicile case is that a person wants to 
obtain the legal advantages of a changed 
domicile, but is not willing to abandon 
living in his present one. He may cam- 
ouflage with lip service, but if you scrape 
off the camouflage you can readily see 
that he has not abandoned his old dom- 
icile. 

Take for instance the case of a New 
Hampshire woman who became disgrunt- 
led at some taxing procedure of her na- 
tive state, did not want to be domiciled 
there any longer and maintained a room 
in a New York City hotel. She made a 
new will in which she described herself 
as of the City of New York. Woman- 
like she went to such lengths as having 
erased from her trunk the words 
“Charlestown, New Hampshire” and the 
words “New York City” substituted 
therefor. It is perfectly clear that she 
wanted to be domiciled in New York, 
but both the New York court and the 
New Hampshire court found that her 
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declarations were a mere camouflage and 
that she never really intended to sub- 
stantially change her method of living, 
so New Hampshire remained her domi- 
cile in spite of her intent to have it 
otherwise. (Matter of Paris, 107 Misc. 
463; 176 N. Y. Supp. 879; Kerby v. 
Charlestown, 78 N. H. 301; 99 Atl. 835.) 


Dreamland Not a Legal Abode 


HE moral is that one cannot change 

a domicile by simply desiring to do 
it. He must take up his abode in the 
newly desired domicile and must intend 
to make it his real abiding place. If he 
does this there can be little dispute that 
he has changed his domicile, but he can- 
not eat his cake and have it. He cannot 
retain his home and by a magic carpet 
transfer his domicile to some other 
place. 


People have tried to build up a case 
for a change of domicile by voting in the 
new place, paying taxes there, executing 
affidavits stating that the new place was 
the domicile, but if, in reality, these 
acts and declarations were counter to 
the real intent, the courts will pierce the 
subterfuge and hold that a change of 
domicile has not been made. 

I think I can say, with considerable 
confidence, that any trouble is very un- 
likely, either during a man’s lifetime or 
after his death, if he intends actually to 
change his place of abode and carries the 
intention into effect without any equivo- 
cation whatsoever. 


The Question of Abandonment 


NOTHER situation that sometimes 

bobs up to perplex people is where 
the domicile is undoubted but grad- 
ually, because of changing conditions, 
the person has ceased to live in the dom- 
icile. Take for instance the case of a 
woman who with her husband has 
brought her family up in the state of 
‘ Missouri, and all her personal financial 
and social interests are in the city where 
she and her husband have lived for many 
years. The husband dies, the children 
grow up and move away from the home 
city. The mother’s real interests grad- 
ually cease to be in the old home city and 
she takes an apartment or a house where 


one of her daughters may have settled. 
At the same time she keeps on filing her 
income tax reports in Missouri and as- 
serting in such deeds and papers as she 
may execute that she resides in Missouri, 
but at length upon hearing of some of 
the domicile cases which have attracted 
public attention, she goes to her lawyer 
and explains the situation. It is then 
learned that the woman never expects 
to go back to live in Missouri, but to 
continue living in, say, New York City, 
where her daughter resides. 

Here is a real danger because the ques- 
tion immediately arises as to whether 
the Missouri domicile has been aban- 
doned and a new domicile acquired. 
Probably the safer thing to do in such 
a predicament as this is to face the fact 
that one is not going to return to live 
in Missouri and to cease making claim 
that Missouri is the domicile and to 
transfer the claim to the place where the 
person is actually living and intends to 
live for an indefinite time. In other 
words, without any fraud or camouflage 
at all, if a person is not careful, he or 
she may find that a real doubt exists as 
to whether there has been a change of 
domicile. In this kind of plight, by ex- 
plaining the particular facts to a lawyer, 
the situation can undoubtedly be clarified. 

The two instances mentioned are 
not rare because either situation could 
arise in almost any person’s life entirely 
independent of whether the person was 
the possessor of small or large means. 


Multiple Homes 


HERE is one dilemma, however, 
which plagues only the well-to-do. A 
man has a residence in the sunny south 
for the winter months, another residence 
in Westchester County or Long Island 
for the spring and early fall, and a third 
place in northern New England during 
the heat of the mid-summer months. Let 
us say that each one of these three places 
is completely furnished and permanently 
staffed with servants and can fairly be 
said to be a home. Where is the man’s 
domicile? 
The preliminary question still is, has 
the man changed his domicile? There- 
fore, we must find out what was the 
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domicile of origin, and if he had made a 
change in his domicile of origin to what 
place the last change was made. If, for 


instance, the change was actually made 
to Florida and Florida became the dom- 
icile before he acquired his home in 
Westchester County and his home in the 
woods of Maine, the Florida domicile 
persists unless he makes one of his later 
homes his principal or main home. 


The rule is simple; the difficulty lies in 
its application. Bankers will tell you 
that before they will enter into financial 
dealings with a man they have to know 
a good deal about him. A lawyer who 
has had experience in domicile cases will 
adopt somewhat the same train of 
thought and would say that in the case 
of a man who had more than one home 
he would have to know a great deal about 
the habits and customs of the man, his 
method of living, before he could even 
attempt to judge whether one home of 
the several homes could be said to be the 
principal home. 


The Philosophical Basis 


F COURSE the temptation at this 

point is to illustrate from the cases, 
but there are so many cases with such 
varying circumstances as to practically 
preclude any general citation. In the 
very recent case involving the domicile 
of the late Edward H. R. Green (Texas 
v. Florida et al., 306 U. S. 398) it will 
be remembered that four states each 
made a claim that it was the domicile 
of Green at the time of his death. The 
philosophy which Massachusets adopted, 
in its brief before the Supreme Court of 
the United States could fairly be said to 
be indicative of what controls when there 
is more than one residence, and which 
‘was summed up as follows: 


“The intimacy of Green’s relation 
to Round Hills, taken in conjunction 
with the fact that he there surrounded 
himself with the mementos of the life 
of his ancestors who had continuously 
for over two centuries resided at Dart- 
mouth and New Bedford, indicated 
that the things which he cherished at 
Round Hills, truly constituted, figur- 
atively speaking, his household gods. 


For the last fifteen years of his life 
his lares and penates continuously re- 
mained at Round Hills. There was 
the true center of his affairs. The 
things he had there, and the things 
he did there reflected the real things 
which interested him. Round Hills 
became, and remained until his death, 
the headquarters of those interests 
and activities of Green which to him 
were most important. There was his 
principal habitation, his one real home, 
and his domicile at the time of his 
death.” 


Accidental Residence 


NE more instance where a question 

of changed domicile arises is where 
one leaves the place of his domicile but 
expects to return. While away, sickness 
overtakes him and prevents his return- 
ing. If the absence is prolonged the * 
contention may be made that there has 
been an abandonment of the former dom- 
icile. But this is not necessarily so and 
it may very well be that where one ex- 
pects to return he will not lose his former 
domicile. Complications may arise for 
many reasons. The person may go away: 
expecting to return and then gradually 
lose any intent to return in the imme- 
diate future. 


The courts are apt to say that the old 
domicile is lost and the new one acquired 
even though there may be what the 
courts call a “floating intention” to re- 
turn to the original domicile. You can- 
not lay down any general rule but one 
thing is clear, that if one is prevented 
from returning because of illness, he 
does not lose his domicile unless he vol- 
untarily takes up a new place of abode 
and purposely desires to acquire a new 
domicile. 


The Gist of the Issue 


‘NWNHE important and essential fact to 

be determined in a domicile case is 
the real intention of the individual, not 
a fabricated spurious substitute given 
out only for the purpose of deceiving. 
The courts are alert to seek and ascer- 
tain the real intent and when the real 
intent is disclosed they will disregard a 
feigned domicile. Inasmuch as an exist- 
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ing domicile continues until another is 
acquired, the testimony as to the gen- 
uineness of the intention to abandon the 
former domicile and acquire a new one 
must be clear and convincing. The dec- 
laration by a person, for ulterior pur- 
poses, of an intention either to acquire a 
new domicile or to retain an existing 
domicile may be belied by the acts of the 
person himself. 

In this subject of domicile we are 
sometimes apt to be led astray and mis- 
take the real issue. The issue is not what 
the man did, not what the man said, but 
on the contrary the sole issue is what was 
the real intent of the man, and his acts 
and declarations are merely evidentiary 


facts from which the court discovers his 
true intent. 


The gist of the matter was illustrated 
in the Trowbridge case (266 N. Y. 283, 
194 N. E. 757) where Connecticut argued 
before the Court of Appeals of New 
York: 


“The case comes down to whether 
a man’s domicile is controlled by 

“(a) Where he has his home and 
lives and intends to live, or by 


“(b) Where he desires his legal 
domicile to be accompanied by voting 
pilgrimages, tax reports and other acts 
totally irrelevant to location of real 
home or actual place of living.” 


Utility Management under Trustees 


With signing of a new type of trust 
indenture this month, Harris Trust & 
Savings Bank of Chicago assumes con- 
trol, as trustee, of the entire electric 
utility system of the 2 billion dollar 
Cities Service Company. All common 
stock and a majority of the preferred 
have been turned over to the trust com- 
pany. Complete voting power to elect 
directors and otherwise exercise a virtual 
ownership control of the subsidiary Cit- 
ies Service Power & Light Company is in 
the hands of the trustee who will also 
collect income and apply the net to pay- 
ment of interest of the subsidiary’s de- 
bentures. 

This step marks a far-reaching and 
constructive application of corporate 
fiduciary service and facilities, and will 
bring directly to stockholders, as well as 
to the company and its customers, the 
high type of trusteeship for which the 
Harris interests are noted. It will be a 
truly “active” management—Harold Eck- 
hart, vice-president in charge of the 
bank’s trust department, advising that 
“the bank intends to make full use of 
the powers vested in its trusteeship,”— 
and points to the possibilities of extend- 
ing fiduciary service to similar corporate 
protection. 

This arrangement was initiated to seg- 
regate the electric utility interests of 
the Cities Service Company—a holding 
company—from its oil properties, which 
are not considered appropriate to super- 


vision under the Securities & Exchange 
Act. The electric properties, registered 
under the S. E. C., will thus be exempted 
from provisions of the Utility Holding 
Company Act. Harris Trust & Savings 
Bank will have control of a power 
and light system with assets of 422 
million dollars and serving about two 
million customers in fifteen states, in- 
cluding such operating companies as 
Ohio Public Service, Toledo Edison, East 
Tennessee Power & Light, etc. 

A similar trust indenture has been 
approved and went into effect at the 
same time, covering the three large natu- 
ral gas distributing subsidiaries of the 
Cities Service Company, with City Na- 
tional Bank & Trust Company of Chicago 
as trustee. Control of these companies 
will place the City National in fiduciary 
ownership of a gas production, trans- 
portation and distribution system with 
gross revenues of over $40,000,000 a 
year. 

Commenting on the novel plan the 
Chicago Daily News stated: 

To select a trustee to represent stock- 
holdings might satisfy the technical re- 
quirements of the SEC under the Hold- 
ing Company Act, but a dummy trust 
company would be only a technicality. 
The selection of men of the high char- 
acter and conservative reputation, and 
an institution which has everything to 
lose by a management error, goes far be- 
yond the letter of the law and in our 
judgment satisfies its spirit as well. 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 
Statement of Condition, June 30, 1939 


RESOURCES 
Caso AND DuE FROM BANKS. .... . . . $1,208,137,695.47 
BULLION ABROAD AND IN TRANSIT .. . rae ae 6,841,148.65 


U. S. GovERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED . . . fee Wo a et ee 835,044,606.29 


STATE AND MUNICIPAL iaemeanien a a ee ee 117,595,990.20 
Stock OF FEDERAL RESERVE BANK... ... -« 6,016,200.00 
OTHER SECURITIES .. . S oe ae 155,648,757.85 
Loans, DIsCOUNTs AND er acumen — 575,427,173.17 
ae kk eR He ee ee 33,857,363.26 
Coen ee. ks cE we we RI 8,391,925.40 
MorRTGAGES . . . ‘+e @ eS 10,643 ,688.51 
CUSTOMERS’ Antes —_ a ee 16,956,091.56 
Ce FO ke ee ee Se We ee 8,874,680.74 


$2.983 435,321.10 
CAPITAL FUNDS: LIABILITIES 
Capitat Stock. . . . . . . $100,270,000.00 


SURPLUS... s. «© + ss»: Mee 
UNDIVIDED PRoFITtSs . . . . . 30,819,439.57 





$ 231,359,439.57 
DIVIDEND PAYABLE AuGusT 1,1939. ...... 5,180.000.00 
RESERVE FOR CONTINGENCIES. . . . 2. 2. 2 « 16,030,956.02 
RESERVE FOR TAXES, INTEREST, ETC. . . ... . 2,037,784.60 
Deposits. . . re ee ee 
ACCEPTANCES Gena go haa a) aes ee 18,446,987.22 


LIABILITY AS ENDORSER ON hacoriunens AND FOREIGN 
ee cee oe Sar eee 6,838,784.97 
OTHER Semeasinis i al de cae = ee 7,055,015.07 


$2,983,435,321.10 


United States Government and other securities carried at $95,776,758.60 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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At your service in 


PHILADELPHIA 


seve t, 
ae ene 


The long-established and complete facilities of this 
company are at your service as colleague, correspondent, or 


Philadelphia representative. 


FIDELITY-PHILADELPHIA 
TRUST COMPANY 


Organized 1866 


Member of 
Federal Reserve System — Federal Deposit Insurance Corporation 





Interstate Problems of Fiduciaries 


Dependence On Local Counsel Becoming More Necessary 


CHARLES BATES DANA 
Member of New York and Connecticut Bars 


ANKS and trust companies, espe- 

cially those located in the larger 
cities, have well equipped trust depart- 
ments, conducted by men who know a 
good deal about the local law of wills, 
trusts, estate administration and inher- 
itance taxes. 

These trust officers are qualified to ad- 
vise resident depositors generally as to 
wills and the advantages of corporate 
fiduciaryship; as to what constitutes a 
sound estate in respect to percentages of 
real estate, stocks and bonds, mortgages, 
notes and cash; as to inter vivos and 
testamentary trusts, powers of appoint- 
ment and like estate matters. 


Quite frequently, instead of calling on 
the local attorney who drew his will, the 
customer informally consults the trust 
officer on some specific question affecting 
his will, or estate. This places the trust 
officer in a peculiarly difficult position, 
especially if in some informal conference 
he necessarily makes a statement of the 
applicable law. He may explain he is 
not a lawyer and is giving only his off- 
hand opinion. Actually he has not acted 
or advised as a lawyer, but the conse- 
quences, insofar as the customer acts 
upon the advice, may be the same as if 
the trust officer had acted and advised as 
a lawyer. 

The customer, absorbed in his own 
problem, may not notice the guarded, 
qualified character of the advice, but may 
construe such advice as confirming what 
he or she wanted such advice to be, with 
possible ultimate serious consequences to 
the estate. It may happen that because 
the trust officer, by his silence or inat- 
tention, permits, though innocently, the 
customer to rely upon his word, the com- 
pany as fiduciary may later become in- 
volved in needless difficulty for which 
the estate may have to pay. 


Keep Abreast of Changes 


GAIN, after such an interview with 

a trust officer, the average person, 
reaching his own conclusion based there- 
on, is apt to feel that his problem is 
settled for all time. So when he leaves 
his will on deposit with the company, he 
often goes away with a feeling that he 
has accomplished something he need not 
bother about doing again; that he has 
definite and permanent assurance that 
the provisions of his will will be carried * 
out, irrespective of changes in the law 
and change of his domicile. The custo- 
mer does not know and the trust officer 
may not think to warn him that before 
the man dies the law may be changed, or 
he may change his domicile from one 
state to an adjoining state. 

During the interval between execution 
of the will and death of the testator 
some one should on his behalf follow 
changes in local law and acquaint him- 
self generally with the probate law and 
practice of the adjacent states. Because 
local lawyers have all they can do to keep 
up with changes in local laws, the trust 
officer, as such, and not as a lawyer, 
may well assume such responsibility. 

The expression “A will speaks as of 
the death of a testator” often covers 
much more than a change in plans of the 
testator. There are involved changes in 
the policy of a particular state and espe- 
cially changes in the residence of the 
testator. 


Domiciliary Troubles Should Be 
Avoided 


HESE changes in residence occur 
more frequently in the vicinity of 
our larger cities. A young couple with 
children rents a summer home in the 
suburbs or in the rural section of an 
adjacent state. They gradually live there 
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for a longer period of the year and fin- 
ally all the year; they become interested 
in local affairs, vote at local elections and 
at town meetings, pay local taxes and 
before they know it and without realiz- 
ing that they have done so, they have 
changed their domicile from the state 
in which their wills were drawn and in 
relation to the laws of which their wills 
were based, to the adjacent state, the 
laws of which may be and often are 
quite different. 

That, perhaps, is the most common ex- 
perience. But changes may be made for 
convenience in business or for many 
other reasons. Quite frequently the trust 
officer knows that such change has been 
made or is contemplated. He can be very 
helpful if he suggests to the customer, or 
to one who has dealings with the com- 
pany and whose will he knows is in its 
custody, then he should have his will re- 
examined and possibly re-drawn, accord- 
ing to the laws of the adjacent state of 
his new domicile. 

In most of our states there is a comity 
in legislation that permits a foreign 
bank or trust company to act as execu- 
tor or trustee.* Such foreign corporate 
fiduciary should keep in mind that, pri- 
marily because of the domicile of the 
testator, the provisions of the will, the 
probate thereof and the administration 
of the estate must accord with the laws 
and practice of the state where the will 
is to be probated. 


Check the Law of New Domicile 


NOTHER difficulty often arises. 

After the change of domicile, which 
the average man seldom realizes has oc- 
curred, he may consult the attorney in 
the large city, who drew his will. How- 
ever conscientious he may be, such at- 
torney is somewhat inclined to feel that 
a trust or other provision in a will, that 
is adaptable to his own state, ought to be 
adaptable to the laws of another state. 
The attorney fails to consult an attorney 
of the other state, relying merely, even 
if he goes that far, on the statute books 
of another state, although in his own 
state he would not submit such matters 


*See survey in June-October 1937 issues of Trust 
Companies, inclusive. 


wholly to a person without practical ex- 
perience. 

The subject has more than mere acad- 
emic interest. Great numbers of pre- 
sent and prospective customers have 
moved from our principal cities to live 
permanently in adjacent states, from 
which they go daily to their offices in 
the cities. Many trust officers are them- 
selves commuters. In a recent Chicago 
survey 81% of young married people 
said they wanted to live in the country 
the year around. The New York Re- 
gional. Association reports that on each 
working day in 1937, 83,369 New Jersey 
residents and 10,940 Connecticut resi- 
dents transacted business in New York 
City. 

This daily migration is not peculiar to 
the metropolitan district of New York. 
Former residents of St. Louis live and 
are domiciled in Illinois, but commute 
to business in St. Louis. Kansas City 
clients of Kansas City trust companies 
commute to and from their homes in 
Kansas. Many Louisville people have 
changed their domicile to Indiana but 
cross over daily to Kentucky. Cincin- 
nati clients, who have made permanent 
homes and are domiciled in Kentucky, 
still keep their offices in Cincinnati. 
Many thousands of people cross a state 
line to reach their offices in Chicago, 
Washington, Baltimore and _ Boston. 
Commuter travel between Philadelphia 
and New Jersey is very heavy. 


These commuter clients still carry 
their checking accounts in the city banks 
and trust companies; still leave their se- 
curities in safe deposit vaults there and 
discuss wills, trusts and investments 
with the same friendly officials whom 
they first met when they lived in the 
city, and still solicit advice as to what to 
do with their securities when they die. 


“Hidden” Taxes 


T WOULD seem therefore that heads 

of trust departments in large cities 
might well encourage one or more of 
their younger men to qualify themselves, 
so that they may be able to develop what 
appears to be a new and promising field 
of business. One of them might well 
specialize on tax laws of adjacent states. 











Shawmut 


To illustrate: A former New Yorker, 
a man of advanced years, domiciled in 
Connecticut, made a New York City trust 
company his executor and trustee under 
his will, which he delivered to the com- 
pany. The company knew he had among 
the assets of his considerable estate 
bonds other than those of the State of 
Connecticut and of the federal govern- 
ment. The trust officer with whom he 
had conferred estimated the amount of 
the Connecticut succession tax his execu- 
tors would have to pay. He failed, how- 
ever, to warn him about the little known 
and rather devastating Connecticut 
estate penalty tax, or so-called tax on un- 
taxed property. 

Shortly thereafter the client died. The 
executors proved the will in Connecticut 
and qualified. They filed inventory and 
appraisal, together with affidavit of un- 
taxed property setting forth a list of 
the assessable property upon which de- 
cedent had paid a town tax for the tax- 
able year he died. This showed only the 
usual taxable items. It did not include 
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nearly $376,000 of bonds upon which 
decedent should have paid a tax either to 
the town or to the state. 


Within two weeks the astonished trust 
company executor received from Hart- 
ford a penalty tax bill of $27,000 accom- 
panied by a reminder that such bill was 
wholly independent of any estate or in- 
heritance tax later to be determined. 

Calling in Connecticut counsel, the 
New York executors were advised that 
the applicable statute provided that 
since decedent had failed to pay during 
the last taxable year a local or a state 
tax upon such bonds, decedent’s estate 
was liable to a tax of two per cent a year 
on the appraised inventory value thereof 
as of date of death for a period of five 
years preceding his death. 

The Connecticut counsel, ascertaining 
that decedent had become a Connecticut 
resident within three years before he 
died, and had held some of the bonds 
for only one year and others for only 
two years, succeeded in cutting down the 
amount of such penalty tax to $19,438. 
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In acknowledging check covering such 
penalty tax, the Connecticut counsel took 
the liberty of advising the officials that 
in the future, particularly where their 
Connecticut clients were well along in 
years, it would be better to have them 
turn over such taxable bonds at least 
every other year. Had such advice been 
given and acted upon in the above men- 
tioned case, the penalty tax would have 
been only $7520. 

There is, however, a way to make it 
impossible for a death penalty tax to be 
assessed by the State of Connecticut 
against bonds, notes and choses in ac- 
tion. Bonds, notes and choses in ac- 
tion, except certain exemptions, are 
taxed locally or by the State in accord- 
ance with Section 1148 of the General 
Statutes, Revision of 1930, as amended 
by Chapter 269 P.A. 1937. Under the 
statute the owner of such taxable prop- 
erty can secure exemption from local 
taxation on such property by paying a 
tax to the State. If paid to the State, 
the rate is four mills per dollar per 
year or four dollars for each one thous- 
and dollar bond (face amount), or if 
paid for five years, two per cent on the 
face amount, or twenty mills per 
thousand. 

Corporate fiduciaries, especially those 
doing business in New York, should 
fully inform themselves as to the work- 
ings of this so-called “four-mill tax” 
law. They would then be in a position 
to advise their clients how the latter 
can prevent Connecticut from imposing 
the assessment of a death penalty tax 
upon their property. They would also 
be able to show how their clients could 
save money by explaining to them that, 
whereas the average tax rate for towns 
in Connecticut is twenty-five mills, un- 
der the present so-called “four-mill tax” 
law, the owner can pay a tax to the 
State at the lower rate of twenty mills 
on the face amount of such property 
for successive five-year periods, as 
above mentioned. 


Where Should Will Be Probated? 


HAT ordinarily happens when the 
commuter customer dies? The at- 
torney who drew the will, even though 


he may know decedent died domiciled in 
the adjacent state, prevails upon the 
trust officer to offer the instrument for 
probate in the court of the city and 
state where each has his office. Each is 
familiar with the probate laws and prac- 
tice of his state and the rules of such 
court. The trust officer knows what com- 
missions and what counsel fees will be 
allowed the company. They may sus- 
pect that the court may raise the ques- 
tion of domicile, but believe they can 
satisfy the court as to its jurisdiction, 
because securities of decedent are in the 
vault of the trust company. They de- 
cide to go ahead with the probate. 


In his petition asking for probate the 
attorney sets forth that decedent died a 
non-resident. He may have read of re- 
cent decisions of the Surrogate’s Court 
of New York County denying probate of 
wills of non-residents, where one or more 
of the executors and the distributees 
were also non-residents, and that such 
court, in a number of cases, had stated 
that it was not required to entertain 
jurisdiction of the probate of a will of 
a non-resident merely because assets of 
deceased were in New York State. 


However, the will of the non-resident 
decedent is duly proved by the court. In 
due course the attorney initiates trans- 
fer tax or inheritance tax proceedings, 
involving the filing of an inventory of 
the assets of the estate. The tax is 
determined and paid. The attorney then 
decides that there is nothing further 
that he should do until the trust com- 
pany is ready to account. 


Then Comes A Second Tax 


UT meanwhile this may happen. The 
tax authorities of the adjacent 
state, knowing the decedent died domi- 
ciled in their state, may move to collect 


an inheritance tax due their state. No 
one having applied for administration in 
their state, the tax commissioner him- 
self is appointed administrator. He se- 
cures a copy of the inventory filed in the 
adjoining state and files it in the Pro- 
bate Court having jurisdiction in his 
state. 











Based thereon, the inheritance tax is 
computed; liens are filed on the prop- 
erty of resident heirs and legatees. If 
the latter be non-residents, have prop- 
erty in such adjacent state and will not 
pay the tax, a local judgment is obtained 
against them or states where such non- 
resident heirs and legatees reside. More 
likely, however, the trust officer pays 
such second inheritance tax and wonders 
how such payment will look in his ac- 
count to the court. 


Ancillary Administration 


HE trust officer and the attorney 

may then discuss whether or not the 
company fiduciary should take out an- 
cillary administration in the adjacent 
state. They may decide not to do so 
since the trust officer has paid in full all 
known non-resident claims, and has also 
collected payment without suit from cer- 
tain people there who owed decedent 
money. He also has paid inheritance 
taxes to the other state and sees no good 
reason why he should take out ancillary 
letters. 

But it may be that while the trust 
officer is nearly through preparing his 
executor’s account, a very good offer 
comes in from someone who wants to 
buy decedent’s home, located in the ad- 
jacent state. The attorney for the state 
advises the trust officer that he is not 
competent to draw up the contract and 
that the trust company should retain 
an attorney admitted to practice in the 
adjacent state. The latter is sent for 
and the two attorneys consult with the 
trust officer. 

The first question which the attorney 
from the other state asks:is whether the 
trust company is taking out ancillary ad- 
ministration in the adjacent state. The 
trust officer advises that he has not 
thought such step necessary, that all 
known creditors have been paid, includ- 
ing inheritance taxes of the adjacent 
state, and sees no reason why the estate 
should be put to the expense of ancillary 
administration there.’ 

The local counsel explains that the 
trust company must qualify in the adja- 
cent ‘state and settle the estate there in 
the same manner as if the company had 
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originally qualified there; that it is not 
enough merely to file there a copy of the 
will and proof of its probate elsewhere, 
or a copy of the accounting; that title 
to decedent’s home is still subject to 
claims of creditors of the adjacent state 


until such claims are advertised for un-: 


der a probate court order; that no title 
company will pass title without such ad- 
vertising; that while title to decedent’s 
home vests in his devisees on his death 
it is still subject to claims of creditors; 
that title to personalty does not vest 
until distribution in the probate court; 
and that full administration is neces- 
sary before the heirs or devisees can 
convey unencumbered real estate or be- 
fore the legatees can convey title to per- 
sonalty. 


Know More About Adjoining States’ 
Law 


T WOULD seem from the above that 

trust officers of large city trust com- 
panies should acquire knowledge of the 
law of wills, trusts and taxes, of adjacent 
states, in order to advise generally cus- 
tomers who consult them; that such trust 
officers should try to ascertain whether 
such customers have changed their dom- 
Wile to an adjoining state, and if so, to 
advise them as to the effect of such 
change of domicile upon their wills. 

It would also seem from the above that 
trust officers, upon learning of the death 
of one of their customers domiciled in 
an adjoining state, should, before author- 
izing the probate of the will, consult with 
competent counsel who is a member of 
the bar of the adjoining state. 
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Trends in Chemical Industries 


D. P. MORGAN 
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RUSTEES have not been slow in 

recognizing the attractive opportuni- 
ties for investment in the leading chem- 
ical companies. In fact, the possibilities 
for security of income and principal in 
this field have attracted so much atten- 
tion that now many chemical stocks sell 
at a high premium in relation to cur- 
rent earnings. The question is raised, 
therefore, whether or not the industry 
is sufficiently virile and stable to justify 
this mark of confidence in its future. 

Certain companies, naturally, should 
do even better than is anticipated, while 
the performance of others may be dis- 
appointing. If the differences in per- 
formance must be laid to one factor, it 
seems to me the success or failure of its 
research program, more than any other 
factor, determines the ability of a chem- 
ical company to survive in “The Dynamic 
Investment Scene.” 

In classifying all manufacturing in- 
dustries into fifteen major groups the 
government, in 1937, encompassed in its 
chemical category nearly 7,000 com- 
panies with sales aggregating almost 
$4,000,000,000 per year. Included in this 
huge group, along with the real thing, 
are many borderline cases; for example, 
companies whose chemical operations 
consist of bottling vegetable extracts, 
mouth washes, hair removers, hair re- 
storers, proprietary medicines, and the 
like. There are also concerns that mix 


up cosmetics and tooth pastes while. 
others stamp out cough drops, liver pills 
and sea-sick remedies. 

Many of these ventures are extremely 
profitable and important, but their oper- 
ations are not typically chemical and the 
business risks involved are those usually 
associated with distribution and sales. 
In this they are distinguished from typ- 
ical chemical enterprises whose risks are 
more characteristically those of manu- 
facturing operations and whose products 
are, for the most part, sold to other pro- 
ducers rather than to the ultimate con- 
sumer. 


Size of Sales and Research 


ERHAPS the readiest way to define 
the limits of the Chemical Industry, 
from the viewpoint of the investor, is to 
consider only the companies which have 
come to be regarded as “Chemicals” by 
the rank and file in Wall Street, includ- 
ing: 
. Air Reduction 
. Allied Chemical & Dye 
. American Cyanamid 
Atlas Powder 
Commercial Solvents 
Dow Chemical 
E. I. Du Pont de Nemours 
Eastman Kodak 
. Freeport Sulphur 
. Hercules Powder 
. Mathieson Alkali 
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12. Monsanto Chemical 

13. Texas Gulf Sulphur 

14. U.S. Industrial Alcohol 

15. Union Carbide and Carbon. 


No doubt many others could be ad- 
ded to the list, but these appear to at- 
tract the most attention. That this 
group is fairly representative of the in- 
dustry is indicated by its size, for the 
annual sales volume of this group in 
1937 aggregated over $1,000,000,000, or 
roughly 25% of the government’s 
$4,000,000,000 figure for the whole in- 
dustry.* 


Even more interesting is the relative 
standing of the chemical group with re- 
gard to expenditures for research. These 
figures are not reported by all com- 
panies. Still, for five of the fifteen com- 
panies, figures have been given! show- 
ing that research expenses amounted 
to at least 2.5% of sales in each in- 
stance. The figures given were 2.5% 
each in two cases, 3%, 3.3% and 5.6% 
respectively in the remaining three. 
Therefore, it seems safe to assume that 
$20,000,000 is a conservative figure for 
the annual research expenditures of this 
group. This is probably on the low side 
as we know that Du Pont alone spends 
over $7,000,000, and American Cyana- 
mid, Dow, Hercules and Monsanto all 
spend over a million apiece. 


The research expenditures of all in- 
dustries based on figures given by the 
National Research Council? are esti- 
mated at $200,000,000, or roughly 0.25% 
of total sales aggregating about $76,- 
000,000,000.2 Consequently, per dollar 
of sales, the chemical group spends 
eight times as much for research as is 
spent in all industries. 


*Excluding the petroleum industry, with sales 
of $4,606,000,000 which was shown separately for 
the first time in 1937. 


1. Chemical & Metallurgical Engineering, Vol. 45, 
October, 1938, p. 549. 


2. Dun’s Review, Maurice Holland, Director Divi- 
sion of Engineering and Industrial Research, 
National Research Council, December, 1938, 
p. 10. 


. Statistics of Income, U. S. Treas. Dept., Bur- 
eau of Internal Revenue, Jan. through Dec., 
1937, page 7 of preliminary report. 


Industry is Heterogeneous 


HE billion dollar business volume of 

these fifteen companies is compound- 
ed from the sales of literally thousands 
of different products. Many of these 
products are unrelated either chemically 
or economically. And, though some of 
them run into big figures, on a tonnage 
or dollar volume basis, still it is a fact 
that there are at least fifty different pro- 
ducts, in each of which a business volume 
of over $1,000,000 is done annually by 
the fifteen leading companies as a 
group. At that, however, no one of 
these companies handles all fifty pro- 
ducts; nor, on the other hand, is any 
one of these products handled by all 
fifteen companies. In fact, it can be said, 
truly, that there is really no such thing 
as a single, homogeneous Chemical In- 
dustry. 


The heterogeneous nature of the in- 
dustry is even more evident when one 
considers the widespread penetration of 
chemical products into industry as a 
whole. Thus, on the distribution end, it 
will be found, for example, that sulfuric 
acid is sold to fertilizer manufacturers, 
petroleum refiners, coke oven operators, 
steel mills, metallurgical works, pigment 
manufacturers, and the makers of ex- 
plosives, rayon and other textiles—not 
to mention other chemical companies. 
Similar breakdowns, by uses, could be 
made for soda ash, caustic soda and other 
leading chemicals. In fact the wide range 
of uses for chemicals is one of the out- 
standing economic features of the in- 
dustry. 


It is apparent, therefore, that the con- 
scientious trustee, or trust officer, has a 
job on his hands if he sets out to make a 
thoroughgoing analysis of every industry 
that is important to the chemical com- 
panies in which funds under his super- 
vision may be invested. 


Obsolescence and Need for Research 


ESPITE the fact that a single chem- 
ical company may produce 1,000,000 
tons a year of sulfuric acid and make 
1,000 different dyes and intermediates in 
lots varying from a few pounds to hun- 
dreds of tons each, there is one charac- 
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teristic that all its operations have in 
common. They are all subject to obso- 
lescence. The newest and best chemical 
plant and equipment today may well be 
outmoded tomorrow. It has been said, 
for example, that the Du Pont company’s 
synthetic ammonia plant, built in the 
Twenties at a cost of millions, was al- 
ready obsolete in many particulars be- 
fore it had been completed and placed in 
operation. Fortunately their research 
department was ready with the answer. 


In this connection the history of Union 
Carbide’s electric arc carbons is interest- 
ing. Originally developed for street 
lighting purposes, arc carbons were 
driven out of that field by improved elec- 
tric light bulbs. For a while the pros- 
pects for illuminating carbons were un- 
favorable but it was not long before in- 
dustrial uses in electric furnaces opened 
up a large field as did also the need for 
brilliant lights in the movie production 
studios and in movie projection. 


Unfortunately this picture was 
changed with the advent of the sound 
reel. Then, obsolescence again set in as 
the sputtering of the illuminating car- 
bon arc made it unsuitable for use in the 
production studios. There was, however, 
a compensating factor. For, in the pro- 
jection of sound reels, owing to the use 
of perforated screens permitting the pas- 
sage of sound, it is necessary, in order 
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to obtain equal illumination on less sur- 
face, to use more intense light, such as 
is provided by the newer carbon arcs. 
Besides, the increased use of colored 
movies, requiring still more intense il- 
lumination, was another beneficial factor 
which helped to restore the equilibrium, 
thanks to the fact that the company’s 
research department was ready with the 
proper new products and equipment when 
the opportunity came. 


So it goes. Another product, calcium 
carbide, was originally used for the gen- 
eration of acetylene for use in miners’ 
lamps, farm lighting systems and the 
early automobile headlights. Subsequent- 
ly, all these fields were largely lost to 
electrical devices of one kind or another. 
Yet the production of carbide is greater 
today than it ever was because inten- 
sive research has opened up immeasur- 
ably greater fields for its use, (a), in 
conjunction with oxygen in oxyacetylene 
cutting and welding and, (b), in the 
chemical synthesis of acetic acid which 
is so much in demand for the synthesis 
of other products of research, particu- 
larly cellulose acetate plastics and rayon. 


Typical New Products 


YPICAL of the way that intensive 
research and development work may 
turn out to advantage is the experience 
of the Du Pont company as described in 
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the following quotations from its 1937 
annual report: “The twelve groups of 
products in question, with the year of 
introduction in each case for those not 
in production at the start of the ten- 
year period, in 1928, are as follows: 
‘Duco’ finishes; ‘Dulux’ enamels (start- 
ing in 1930) ; neoprene (1932) ; synthetic 
camphor (1933); ‘Ponsol’ dyes; anhy- 
drous ammonia; synthetic methanol; 
urea (1935) ; titanium pigments (1931) ; 
viscose rayon; acetate rayon (1929); 
‘Cellophane’ cellulose film. These twelve 
lines accounted for about 40% of the 
company’s total 1937 sales volume; and 
their production and sale are now giving 
employment to approximately 18,000 
workers as compared with about 10,700 
employees in 1928 in the same groups of 
products. During the same period the 
company’s investment in facilities for 
manufacture of these products has in- 
creased from $65,000,000 to $174,000,000. 
The composite, or weighted average, re- 
duction in sales prices for these twelve 
groups from 1928, or from the year of 
introduction, if later, up to and includ- 
ing 1937, has been approximately 40%.” 


That these results were not achieved 
without financial risk is indicated by the 
following: 


“For the manufacture of Du Pont dye- 
stuffs, more than $22,000,000 had been 
invested, over a period of six years, be- 
fore a dollar of annual net profit was 
earned; and more than $21,000,000 of 
additional investment was made in this 
business over a further period of twelve 
years before sufficient profits were earn- 
ed to offset the accumulated previous 
losses. In your company’s development 
of the manufacture of synthetic am- 
monia, and related chemicals, more than 
$27,000,000 was invested, by gradual ad- 
ditions over a period of ten years, before 
the cumulative yearly net operating re- 
sults showed a dollar of profit.” 


Research No Monopoly 


O THE investor the priceless ingre- 
dient of a chemical company is 
growth. Frequently a result of research. 
though not always so, it can come about 
in a number of different ways. Growth 


may come, for example, from a general 
upswing in business as a whole. This 
may be a short term proposition actuated 
mainly by the recovery and prosperity 
phases of the business cycle. Or, on a 
longer-term basis, it may be connected 
with one of those more fundamental up- 
surges in general business activity 
brought about by increases in the popu- 
lation or by the discovery and develop- 
ment of far-reaching new industries like 
the railroad, steamship or automobile. 

These are developments which will 
probably affect other industries as much 
as they affect the Chemical Industry. 
Growth of a more truly chemical nature 
may come from the creation of new in- 
dustries, from the substitution of new 
and better chemical products for non- 
chemical materials in other fields, from 
the substitution of new chemicals for old 
ones and, finally, growth in earnings may 
come without increasing volume, from a 
reduction in costs, by saving on raw ma- 
terials, processing expense or overhead. 

It is occasionally possible to discover 
an entirely new product whose use adds 
right on to the existing economy. This 
happened, for example, in the discovery 
and development of photographic film, 
vulcanized rubber, aspirin, sulfanilamid, 
anti-knock gasoline, and so on. It is 
probably going to happen, also, to some 
extent, in the case of Nylon, Du Pont’s 
new synthetic fibre. 

Again chemical substitutes may be 
found for natural or existing products. 
Examples of this are the discovery and 
development of synthetic dyes; of cellu- 
loid in place of ivory for billiard balls, 
toilet ware and novelties; of synthetic 
versus natural fibres; of synthetic ver- 
sus natural rubber; of glyptals versus 
natural resins; of lacquers versus paints; 
of cellophane versus paper, glassine and 
tinfoil, etc. It is scarcely necessary} to 
point out how the development of these 
substitute materials, which are both 
cheaper and better in many cases, has 
altered the dynamic investment scene. 


Competition from New Products 


LOSELY resembling the foregoing, 
but much less welcome to the matur- 
ing Chemical Industry, is the increasing 
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trend towards the substitution of new 
chemical products for those already in 
use. For example, in the non-shattering 
glass field, the progress of this type of 
chemical obsolescence is well illustrated. 
Here, the problem is to cement two layers 
of glass together with a material that is 
transparent, affords a perfect bond and 
yet has in itself enough structural 
strength to keep the fragments of glass 
from shattering if the whole window is 
broken by the severest kind of impact. 


At first this was accomplished by us- 
ing a sheet of nitrocellulose film cement- 
ed with gelatin to a layer of glass on 
each side. This method, though used 
for some time, had two defects (a) the 
nitrocellulose discolored on exposure, and 
(b) the bond was impermanent so that 
air pockets occasionally formed between 
the film and the glass. The first on- 
slaught of obsolescence, therefore, was 
the substitution of cellulose acetate for 
the nitrate, thereby eliminating discolo- 
ration. Later, improved plasticizers and 
cements made it possible to obtain a bet- 
ter bond. 

With much more widespread use of 
non-shattering glass, however, it develop- 
ed that even the improved cellulose ace- 
tate binder had the defect of being brittle 
at low temperatures. Also, the edges had 
to be sealed to keep out moisture. Yet, 
vast quantities of it have been and still 
are being used on millions of automo- 
biles. Recently, however, it has been an- 
nounced that a new and better laminated 
safety glass* is now available through 
the efforts of Pittsburgh Plate Glass, 
Libbey-Owens-Ford Glass, Union Carbide 
& Carbon, Du Pont, and Monsanto. 

The new product, vinyl acetal, has the 
following remarkable properties: (a) it 


4. Weidlein, “History and Development of Lam- 
inated Glass.” Industrial d Engineering Chem- 
istry—May, 1939. 
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is transparent and remains so; (b) it 
stretches and does not shatter or permit 
shattering even at low temperatures; (c) 
it adheres to the glass itself and needs 
no cementing material; and (d) it is not 
adversely affected by moisture and there- 
fore need not be sealed in as is necessary 
with cellulose acetate. While this is a 
remarkable example of what can be ac- 
complished by modern research, it is also 
a warning to any manufacturer in the 
chemical field who hopes to establish an 
enduring monopoly. 


Competition from New Processes 


NOTHER illustrative case history is 
that of the Weizmann process for 
making acetone. This process, which 
later became famous under the control of 
the Commercial Solvents Company, was 
developed during the Great War to supply 
acetone for the manufacture of the Brit- 
ish high explosive, cordite. 

The process was fermentative and one 
of the characteristics of such processes 
is that certain products are formed in 
definite proportions aceording to a 
scheme devised by nature and not subject 
to the economic law of supply and de- 
mand. Accordingly, although the Brit- 
ish got acetone, which they had to have, 
the yield was not very great and there 
were certain unneeded by-products whose 
formation could not be avoided. 


When the Commercial Solvents Com- 
pany came into the picture they obtained 
a process which yielded per bushel of the 
main raw material, corn, six pounds of 
an alcohol called butanol, three pounds of 
acetone and a little over one pound of 
ordinary ethyl alcohol. For the main 
product, butanol, little use has been 
found industrially. There were, there- 
fore, tanks and tanks of it in storage 
awaiting some development. 

(Continued on page 103) 



















Editorial 


The Give-Up Philosophy 


Government as Successor Trustee to Business Leadership 


HE American Bar Association’s 62nd annual convention this month marked 

a year of realistic achievements in many lines, especially in connection with 
improvements in probate, trust and real property law. Committee members and 
speakers labored mightily and well, and instead of bringing forth the proverbial 
mouse, called much needed attention to some of the rodents gnawing at the vitals 
of The American Way. 

In these days of a rampant “defeatist” or “escape” attitude, when so many 
can see no further ahead than next week’s relief check or next year’s old-age 
pension, it is a tonic to jaded spirits to find such courageous and forward-looking 
leadership as that displayed by many of the Association’s members. Political 
expediency and economic charlatanry have too long been imposed on a people 
disillusioned by the fall from grace of their former leaders. Hero-worship is 
an apparently basic ingredient in human nature, and when the old trustee- 
ship of Business gave birth to a depression, few blamed the other parent— 
world-wide post-war dislocation—but sought a new idol. Government became, by 
popular acclamation, the successor trustee. 

Their accounts contain many new entries; the material well-being of the life 
tenants is being sacrificed for the nebulous promises of greater welfare for the 
remaindermen. The Forgotten Man (under his.new name of the Underprivileged 
Third) is being coddled not only out of income but also out of invaded principal. 
New rules of succession, on a grand scale, have been superimposed—by taxation, 
for instance—to the extent that the old rights are largely hollow legal fictions. 

There is a great deal of talking about giving up our hard-won Liberty; but 
Liberty is a luxury we can afford only if the necessities of life are first assured. 
“Security,” even that based on legislative promise, is the new ideal of those who, 
under the old leadership, lost the opportunity for self-supporting employment 
and its priests now reside in the high temples. People will give up a lot of ideals 
and liberties, if they can have even greater hope of maintaining well-filled 
stomachs. 

The need of the hour is for a return of leadership to business (and law is an 
integral and major part of business) but will not be achieved so long as these 
fraternities are primarily immersed in today’s problems alone. Too much ex- 
tensive power is being short-circuited into petty lines of bookkeeping detail, 
interpretation of current regulations and other kitchen mechanics. The 
statis is terrific. We have been so busy cleaning the political snow off the tracks 
of progress, that we have neglected building snow-sheds and extending the rails. 
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As Frank J. Hogan, retiring president of the American Bar, said: 


“No lawyer can safely advise his client what the law is; no business 
man, no farmer, can know whether or not he is breaking the law, for if 
he follows established principles he is likely to be doing exactly that. 
What was a constitutional principle yesterday may be a discarded doc- 
trine tomorrow, and this is what has been so often proudly proclaimed 
to be a government of laws and not of men.” 


This situation permeates all lines of endeavor. It is therefore dishearten- 
ing to note an attitude which cropped up in some of the addresses—and may be 
far too representative—a concern only for “what the law is today.” This is 
called the “practical” viewpoint. It isn’t even a viewpoint, for it lacks any per- 
spective. Those who would construct a better, more efficient legal structure, as 
through codification, may be dreamers but dreamers built this country. Prob- 
ably the main reason we are getting nowhere so fast today is because our im- 
mediate predecessors gave so little thought to our problems yesterday. 

In his usual penetrating style, Dean Pound traced the dilution of individual 
and property rights, and indicated the concurrent decline in the love of individual 
liberty; the “give-up” philosophy at its worst. This economic myopia has no 
place among those who truly desire a better world of tomorrow. 

The legal profession, and no less the banking business, have a rendezvous 
with new frontiers—not the kind one conquers with rifles, but with fore-thought. 


Home From The Wars 


IX HUNDRED and forty-seven men, a regiment comparable in numbers and 
initiative to that of the famous Light Brigade, have now returned home 
from that most difficult of battles—against insularism and mental lassitude— 
with high hopes of bringing to their respective banks some newly gained concep- 
tions and revitalized faith to apply to the solution of their daily tasks. Not alone 
the graduates, but every student coming back to his home town from the inten- 
sive drill and stimulating companionship of the Graduate School of Banking does 
so with a greater confidence in the ability of his profession to meet what at times 
seem almost insurmountable obstacles to progress. Not that they will spring 
like Mercury, full-fledged, from this brief incubus in the academic shades, but 
none who has the ambition and the will to better serve can fail to be rejuvenated 
mentally by the spirit of mutual interest which permeates this “Banker’s School.” 
There may be wiser, more experienced heads at home, but let us remember 
that yesterday’s experience like yesterday’s news must be tempered by the 
events of today, to go through the fire of this changing world. And wisdom, 
like a vegetable, decomposes unless it keeps its roots constantly in the earth. 
Many a bank president, welcoming home the hopeful scholar, may be reminded 
of his son’s triumphant return from college halls, to whom the world was his 
personal oyster. And many will recall their own adventures in learning and 
wish for a return of that confidence and enthusiasm, that so often seem to have 
slipped beyond retrieving, as they have faced the deadening barrier of entrench- 
ed smugness. Then before they dampen the rekindled spark of enthusiasm they 
will weigh the difference between blinding it with disapproval and exercising 
their own long-seasoned judgment to direct and encourage it. 

It is a unique experience to find an undertaking which, like the Graduate 
School, is, without exception, praised by those in closest association. Bank direc- 
tor or president, legal counsel or trust executive, assistant cashier, or assistant 
trust officer, there is a unanimous consensus that this experience has given an 
opportunity for the development of the thinking apparatus, which far exceeds 
even the value of fast rules, toward greater accomplishment and service. 
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Legal Aspects of Trusteeship 


Codification and Drafting Highlights of Probate and Trust 
Divisions, American Bar Association Convention, 
San Francisco, July 10-13, 1939 


WO major themes coursed through 

the discussions at the third annual 
meeting of the Probate and Trust Law 
Divisions of the American Bar Associa- 
tion’s Section of Real Property, Probate 
and Trust Law. Continuing the highly 
effective and successful method of pre- 
sentation, these Divisions offered ‘clinics’ 
on trust law codification and living and 
insurance trust draftsmanship. Cogni- 
zance was taken of administrative and 
practical problems as created or pre- 
cluded depending upon proper applica- 
tion of legal principles. A subsidiary 
theme revolved about improvements in 
probate practice, principally through 
elimination of confiicts by adoption of 
uniform laws. 

The brilliant exposition of the case for 
codification was presented by John 
Minor Wisdom who pointed out that 
many of the difficulties encountered in 
the administration of trusts would be 
obviated by a properly constructed trust 
code. The basis for such a code is al- 
ready available, he declared, in the Re- 
statement of the Law of Trusts and the 
various uniform trust acts. 


GILBERT T. STEPHENSON 
Director, Trust Division 


GEORGE E. BEERS 
Chairman, Section Real Property, 


Three speakers delivered a_ well- 
rounded analysis, from various view- 
points, of the essentials of life insurance 
trust agreements. Three others spoke 
on the pitfalls to be avoided in drawing 
living and testamentary trusts. On the 
basis of the suggestions made, the task 
of drafting trust instruments, and, what 
is more, of administering thereunder, 
ought considerably to be alleviated. 

Committee reports were outstanding 
in indicating the direction for improve- 
ments in various aspects of fiduciary law. * 
Especially noteworthy are the sugges- 
tions made by the Committees on Con- 
flicts of Probate Jurisdiction and Guar- 
dianship Administration. 


Toward Economical Administration 


<4 E SHOULD bend every effort to 

aid the safe and economical ad- 
ministration of trust estates and do 
what we can to assure harmony between 
corporate and individual fiduciaries, in 
such a way that the substantial inter- 
ests of each may be conserved and each 
may keep within proper limits,” de- 
clared George E. Beers, of New Haven, 


R. G. PATTON 
Director,‘ Probate Division 


Probate and Trust Law 
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Conn., in his opening statement, as 
Chairman of the section. Discussing the 
future of the Section, Mr. Beers stated: 


“Our homes, investments in real 
estate, the estates of those who are 
either incompetent or no more in life, 
the care of funds, whether small or of 
vast extent, which are to be adminis- 
tered by those competent to administer 
for those whose right must be safe- 
guarded, all fall within the scope of 
our work. 


“We are therefore within our own 
field of endeavor charged with a sacred 
trust to do what within us lies to make 
better and more effective the frame- 
work of the law and to simplify and 
administer the law.” 


Toward the needed simplification of 
real property law, the National Con- 
ference of Commissioners on Uniform 
State Laws and the American Law In- 
stitute have contributed the Uniform 
Estates Act and Uniform Property Act, 
which, Mr. Beers asserted, it might be 
well for the Section to recommend for 
adoption generally. He deplored the 
imperfections of existing systems of re- 
cording title and urged simplification 
in this regard. 


Continuing, Mr. Beers remarked that 
it is vital that practice, the hand-maid 
of substantive law, should, in the pro- 
bate field particularly, be simple and in- 
expensive. Conflicts should be ironed out 
as far as possible, and uniformity 
throughout the states be effected. 


“The possession of property,” he con- 
tinued, “does not involve the ability to 
handle it properly. Hence has arisen the 
so-called living trust while the testa- 
mentary trust is still in full flower. We 
have in increasing number estates not 
confided to friends and lawyers, but put 
into the hands of corporations, generally 
great corporations. ... All this calls for 
study of trust legislation and trust lit- 
erature.” 


Division Activities 
EPORTING on the Probate Law 


Division, R. G. Patton, of Minneap- 
olis, director of the Division, declared 


that consideration was given to the “ad- 
visability of advocating legislation for 
the recognition of testamentary powers 
exercised by the executor with a pre- 
requisite only of a record of the will and 
of an order admitting it to probate in the 
domiciliary jurisdiction without the ne- 
cessity of either probate or administra- 
tion at the situs of real property in- 
volved.” 


As to the Acts recommended by the 
Committee on Conflicts of Probate Jur- 
isdiction, (reported elsewhere in this 
issue) the Division voted that the sub- 
ject of “Powers of Foreign Personal 
Representatives” be submitted to the 
Uniform Law Commissioners; that the 
subject of “Appointment of Non-Resi- 
dents as Personal Representatives” be 
given further consideration by the Com- 
mittee with the view to determining 
whether a proposal for uniform legisla- 
tion on the subject would be desirable; 
that the subject of “Determination of 
Domicile as Affecting Probate Jurisdic- 
tion” be given further consideration by 
the Committee. 


The new Illinois Probate Code, uner- 
stood to be based on the best features of 
existing codes elsewhere, was discussed 
in some detail at the morning session of 
the Division. The Division recommend- 
ed to the Section the suggestion as 
to personal sureties, made by Chairman 
Winans of the Guardianship Administra- 
tion Committee (reported elsewhere in 
this issue). 


Gilbert T. Stephenson, director of the 
Trust Law Division, reported on the ac- 
tivities of the three standing committees 
of his Division: Current Trust Statutes 
and Decisions, Current Trust Literature, 
Pending Trust Legislation. These re- 
ports are referred to elsewhere in this 
issue. 


+ 


Extracts from the addresses and re- 
ports presented before the Probate and 
Trust Law Divisions appear in the 
following pages. 





The Codification of Trust Law 
Progress in the United States 


JOHN MINOR WISDOM 
Wisdom and Stone, New Orleans, La.; Legal Contributing Editor, Trusts and Estates 


O MANY American lawyers, codes 

are like goblins, behind every tree 
and bush, ready to get you if you don’t 
watch out.*1-2 In spite of the taboo, 
there is an increasing and conspicuous 
tendency toward codifying the law, 
especially in the field of trusts. 


Great protagonists — Savigny and 
Thibaut in Europe, James C. Carter and 
David Dudley Field? in this country— 
years ago said all that could be said on 
the fundamental issue. Today a much 
stronger case can be made for code law 
than fifty years ago, when “codification” 
was a fighting word.* Chancellor Kent, 
one of the first to lament the multiplica- 
tion of law books,® could refer to 180 
volumes, if he had substantially all of 
the English and American reports then 
published. Mr. Justice Harlan Stone 
once calculated that, a hundred years 
from now, a law library correspondingly 
as complete as Kent’s would contain 
1,800,000 reports. The reported deci- 
sions bursting the covers of these vol- 
umes may be classified, digested, head- 
noted, indexed, cross-indexed, numbered 
and keyed as ingeniously as the human 
mind can devise, but that does not mean 
this legal “inflation”? is under control.® 


“The question,” therefore, “for con- 
sideration is whether the established 
system of the common law as embodied 
in judicial precedents is not about to 
break down of its own weight. ... We 
are all proud of the common law... but 
the time has surely come when that com- 
mon law must be reduced to statutory 


From address before Trust Division, 
American Bar Assn., July 1939. 


*The copious footnotes appended to Mr. Wis- 
dom’s address contain a remarkably keen analysis 
of codification in general. Citations and refer- 
ences to other materials are also included. Read- 
ers interested in any of the footnotes may write 
for this information to Trusts and Estates, 50 E. 
42nd St., New York City. 


form. ... We must formulate the com- 
mon law in a comprehensive code.’ 


Williston, Salmond, and Ehrlich! fore- 
saw a code complete in itself, a great 
unified body of legislation, the art of a 
code commission and the work of one 
legislature. Only Louisiana and Georgia 
have such codes, although to some extent 
California, New York, North Dakota, 
South Dakota, Montana, and Idaho, to 
mention outstanding examples, may be 
considered as code states. But in all 
jurisdictions, the sphere of influence of 
the common law has been so reduced by 
legislative incursions that if all the gen- 
eral session laws had been passed at one 
time as one act, instead of having coal- 
esced into an agglutinous mass by annual 
or bi-ennial accretion, the enactment 
would be considered as civilian as the 
Code Civil. 


It is not as fashionable as it once was 
to look down the legal nose at a sta- 
tute.11. This is attributable to an im- 
provement in legislative method.!2 Acts 
which have the imprimatur of the Uni- 
form Law Commissioners, or such sta- 
tutes as the Louisiana Trust Estates Act, 
are not properly the subject of a sneer. 
Can it be doubted that Professors Austin 
W. Scott, George G. Bogert, and Erwin 
N. Griswold, to mention but three of the 
Advisory Board of the Restatement of 
Trusts, could write a trust code superior 
to judge-made law? In effect, these 
authorities did collaborate to write 
Louisiana’s Trust Code.!* 


American statutory law has_ been 
amoebic in its progress. Without any 
central directing intelligence it has oozed 
forward, first in one direction, then in 
another, sometimes moving in several 
directions at once, absorbing whatever 
it has found in its way, flowing over and 
around common law bodies, until they 
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are embraced in three dimensions and 
made part of its own organism. So, the 
law of Negotiable Instruments has been 
completely absorbed; so too have most 
commercial branches of the law.14 Corp- 
orations, insurance, crimes, mortgages, 
descent and distribution are almost en- 
tirely codified. There are banking codes, 
compensation codes, labor codes, codes of 
evidence, codes of procedure. This year 
Kansas adopted a new probate code.** 


Passing of an Old Concept 


The trend toward codification of trusts 
is plain. Trust men, interested in a prac- 
tical way in the development of the law 
of trusts, appear to be thinking almost 
entirely in terms of legislation.15 Re- 
cently, the movement for passage of the 
uniform acts relating to trusts has been 
especially vigorous, but no session meets 
without some trust law activity, and the 
point has been reached in some states 
16-e.g. Pa. where the statutory law de- 
mands as thorough-going revision as the 
judge-made law. 


The source of this legislative interest, 
and one of the reasons why the tradi- 
tional common law technique has proved 
inadequate, is the passing of the old con- 
ception of a personal trustee.17 Trusts 
developed as family arrangements, ad- 
ministered by a personal friend.18-19 
Today in this country, except in Massa- 
chusetts,?° trusts are administered large- 
ly by corporate fiduciaries.?! 


Important consequences result from 
this radical change. First, because of 
the value and volume of the property, 
the number and character of the bene- 
ficiaries, and the nature and significance 
of trusts, the state has a heavy stake in 
trust business, prompting both regulative 
law and declaratory legislation.?2 Second, 
legal situations arise peculiar to or espec- 
ially characteristic of corporate trus- 
tees; for example: (1) problems result- 
ing from inter-departmental dealings of 
a trustee bank; (2) the standard of 
liability ;23 (3) legal accounting ques- 
tions. Judicial decision has not distin- 
guished itself in treating these prob- 


**See Casey, “‘A Logical Probate Code,” 68 
Trusts and Estates 551. 


lems. Third, the liquidation of the con- 


cept of a personal trustee has resulted 


in a stiffening of the feeling toward 
trustees generally that is reflected in 
statutes and decisions.* 


Those who administer trusts at their 
peril bear no love for the prized princi- 
ple of flexibility, for the method of devel- 
oping law through unpredictable judicial 
decisions.2> The uniform acts pertain- 
ing to trusts have been citicized by some 
legislators and have failed of passage in 
some cases because of the assumption 
that the laws must be against public 
policy if the trust men want them en- 
acted.26* The truth is, these laws impose 
strict restraints upon fiduciaries but are 
advocated by trust men and fiduciary 
associations because they bring a degree 
of certainty and clarity to the admin- 
istration of trusts which can never be 
extracted from the decisions. 


Direction of Trust Codification 


The push toward codification of trusts 
manifests itself in four ways: 


(1) The American Law Institute Re- 
statement of Trusts; 

(2) The movement for uniform laws 
pertaining to trusts; 

(3) The enactment of special statutes 
on particular phases of the law; 

(4) The adoption of trust codes or 
comprehensive statutes. 


The American Law Institute, to avoid 
the alternative of “rigid legislative 
codes,” proposes as a remedy for the ad- 
mitted ills of the common law, formula- 
tion of a clear and accurate statement 
of the common law “as it is.”27-28 The 
Institute expressly repudiated codifica- 
tion; nor were the restatements to serve 
as the standards for a revision of statute 
law.2® The object is to buttress the com- 
mon law. 


By a curious perversion of purpose 
the Restatement of Trusts has made 
scarcely a dent on the judges, those bul- 
warks of the common law, but it prom- 
ises to make a deep impression in fidu- 
ciary legislation, and, to date, its great- 

*See for example, the Pennsylvania Governor’s 


veto of the Uniform Principal and Income Act, 65 
Trust Companies 209. 
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est effectiveness has been its use as a 
foundation for the Louisiana Trust 
Code. This can be explained only by the 
excellence of the Restatement as a basis 
for a trust code. It is true that the 
Restatement has been quoted or cited by 
the courts of a majority of the states and 
as the judges and lawyers become more 
familiar with it, its influence will 
grow.°° Nevertheless, the Restatement 
is never likely to have the force of a 
prima facie statement of the law.*! The 
local authorities still control, and, in the 
absence of local precedents, the books 
must be combed as always.*? 

The form of a Restatement is the form 
of a rigid legislative code, without the 
sanction of a code.®* It purports to con- 
struct a complete and rational system. 
It is stated in authoritative, unsupport- 
ed, self-sufficient terms. It is believed 
that the future fate of the Restatement 
of Trusts will be to serve as a substruc- 
ture for a trust code. For the present, 
it is just spirits of ammonia for a pa- 
tient incurably ill. The main influence 
on the development of our modern law 
of trusts seems to be statutory, not judi- 
cial, and the sooner the Institute con- 
sciously abandons its original purpose of 
restating the law as it is—granting that 
there is such a thing as a common law 
of fifty-two or fifty-three American jur- 
isdictions*4—the better it will be.*> 


So far, Louisiana, a country cousin 
among states,*®* is the first to enact a 
code or statute derived mainly from the 
Restatement. Moreover, the Louisiana 
Trust Estates Act of 1938, which creates 
only express trusts for a limited term,** 
frequently abandons the Restatement for 
a uniform law enactment, when there is 
a conflict. In Oklahoma and Minnesota, 
comprehensive codes were proposed this 
year, but failed of passage. These bills 
differed from the Louisiana Trust Code 
in that, while the Louisiana act is pat- 
terned after the Restatement, with the 
uniform laws** worked into the statute, 
the Minnesota and Oklahoma bills pri- 


*Because of its alien legal system. 

**Trusts, Principal and Income, common trust 
fund provisions of one of the tentative drafts of 
the Uniform Trusts Act, suggested model Spend- 
thrift Trust Act of Prof. Griswold, and portion 
of Accounting Act. 
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marily track the Uniform Trusts Act and 
Uniform Principal and Income Act. 


Impetus Furnished by Uniform Acts 


The best evidence of an accelerated 
interest in codification of trusts is furn- 
ished by the recent uniform acts pertain- 
ing to fiduciaries. The Uniform Prin- 
cipal and Income Act, approved in 1931, 
the fruit of seven years of labor, has 
been adopted in Oregon,** Virginia,*® 
North Carolina,*® Florida,#4 Utah,*? 
Maryland,*? Louisiana,*4 and Connecti- 
cut (with extensive modifications) .*# 
Under the common law the questions 
raised with respect to principal and in- 
come have been answered with reckless 
diversity and inconsistency, where the 
courts have passed on the points in- 
volved. In many states some of the con- 
troversial questions have not been liti- 
gated, with the result that the trustee 
attempts to administer without any idea 
whether to follow the Pennsylvania rule, 
the Massachusetts rule, the Kentucky 
rule, the New Jersey rule, or to make 
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up a rule of his own. Such confusion is 
as disconcerting to a settlor or a bene- 
ficiary as to a trustee, no matter how 
carefully the trust may have been drawn 
up. The Uniform Act clarified this dif- 
ficult portion of the law, by precise defi- 
nitions of terms, a clear statement that 
the intention of the settlor shall be in- 
violate, and by the use of simple, con- 
venient, workable rules in preference to 
impracticable rules based on theoretical 
precision or absolute impartiality.**-47 

The Uniform Trustees Accounting Act, 
approved in final form in 1936, has be- 
come law only in Indiana. 48-50* 


The Uniform Trusts Act, finally ap- 
proved in 1937, may be regarded as the 
most important of the uniform laws per- 
taining to trusts, since its purpose is to 
enable a settlor to give a trustee full 


*It is reported that the Act has met with little 
success in Indiana because of, among other things, 
the expensiveness of the procedure required. See 
Newhall, ‘“‘Court Accounting and Allowances,” 66 
Trust Companies 409. The Act may be repealed. 
See 67 Trust Companies 610. 


statutory powers without defining them 
in a trust instrument.®! This is a mighty 
invasion of the common law. 


First, the act proposes to do away with 
some of the obsolete and unjust rules 
which have come about through unfor- 
tunate judicial decision, or through sur- 
vivals of ancient property law. 


Second, it clarifies and tightens the 
rule of loyalty, having particular refer- 
ence to corporate trustees. Third, the 
statute relaxes certain common law prin- 
ciples in order to facilitate trust ad- 
ministration.5? 

The Act, in accord with Regulation F 
of the Federal Reserve Board, recognizes 
the convenience, at last, of a corporate 
trustee depositing funds with itself. Fur- 
ther, a trustee may vote stock by proxy; 
a trustee may hold stock (why not other 
securities?) in the name of a nominee; 
the settlor, beneficiary, or the court may 
relieve the trustee from any duty, re- 
striction or liability. The Act is law in 
Louisiana®* and North Carolina.5* It 
constituted a considerable portion of the 
Minnesota and Oklahoma bills.5>* 


Common Trust Fund Act Latest 


The Uniform Common Trust Fund Act 
was approved by the Conference at its 
meeting last year in Cleveland.5® The 
development of the common trust fund is 
a spectacular example of the flexibility 
of trusts and the responsiveness of the 
trust device to social necessities.5* & 5* 
It illustrates, as well, the rigidity of the 
common law in meeting modern social 
commercial problems.5® 


A number of states have legalized com- 
mon trust funds.®-®! The practical dis- 
advantages, the accounting difficulties, 
the other problems involved in the oper- 
ation of common trust funds, can not be 
glossed over, but the solution will come 
with more experience. The Act as ap- 
proved is in the form of a simple en- 
abling statute. The reason for this is 
that all common trust funds must be 
operated in accordance with the detailed 
regulations of the Federal Reserve 


Board® to escape the federal corporation 


*MacNeill, ‘“‘The Proposed Oklahoma Trust Act,’” 
66 Trust Companies 561. 
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income taxes. North Carolina adopted 
the Act this year.® 


The uniform laws relating to trusts 
were drafted by acknowledged experts, 
after an average period of study of six 
years each.*4* They represent the kind 
of enlightened scientific codification for 
which there need be no misgivings. It 
is hoped that we may look forward to a 
uniform spend-thrift trust act, a uni- 
form trust investments act (which will 
be more than a legal list), and, finally, a 
comprehensive trust code.® 


The trust uniform acts are four or 
five lusty infants. On the other hand, 
statutes modifying the common law are 
of all ages, and numerous. In an increas- 
ing majority of states, the common law 
rule of discretion in investing has been 
abandoned for statutes providing in de- 
tail how a trustee shall invest.®* Lord 
Chancellor Nottingham would be exceed- 
ingly surprised at the fate of the Duke 
of Norfolk’s case, for his rule against 
perpetuities has been altered in seven- 
teen states.°* One third of the states 
have laws limiting accumulations.®* It 
is becoming recognized that the problem 
of spendthrift trusts is one of policy** 
and must be solved by the legislatures; 
twenty-four states now have acts deal- 
ing with spendthrift trusts.*® Char- 
itable trusts, once invalid, and educa- 
tional trusts, are permitted in all juris- 
dictions.7° 


A Veritable Hodge-Podge of Laws 


Here is a further hodge-podge. We 
have statutes defining powers, duties, 
and liabilities of trust companies, legis- 
lation authorizing revocation of trusts; 
acts allowing creditors to satisfy their 
claims from the beneficiary’s interest; 
laws enacting the Statute of Uses; stat- 
utes restricting the purposes for which 


*In addition to the acts herein mentioned, Mr. 
Wisdom referred in his footnotes to the Uniform 
Fiduciaries Act, approved in 1922 and adopted in 
17 states, whose purpose is to facilitate perform- 
ance by fiduciaries of their obligations, in dealings 
with third parties; and the Uniform Stock Trans- 
fer Act, adopted in 37 jurisdictions. 


**“No juristic institution is better illustration 
of Cardozo’s ‘dichotomy of the law’, the deep in- 
teracting surges of conflicting social philosophies.” 
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express trusts may be established; voting 
trust legislation; acts passing to succes- 
sor trustees the power of original trus- 
tees; widespread legislative approval of 
the cy pres doctrine; statutes dealing 
with the trustee’s duty to earmark trust 
property and his duty not to commingle 
trust property; acts controlling the 
trustee’s deposit of trust funds in its 
own banking department. 


We have all kinds of legislation regu- 
lating the trustee’s power to sell and the 
authority of court to authorize a sale; 
statutes regulating the right to mort- 
gage, to lease; statutory systems of 
powers of appointments; legislation giv- 
ing life insurance companies the right 
to hold proceeds of policies in trust; acts 
limiting the effect of exculpatory clauses; 
statutory approval and disapproval of re- 
sulting trusts in the purchase of land. 
And in all states we have legislative au- 
thority for the trustee’s compensation, 
either by empowering the court to fix the 
fee or by statutory fee schedules. 
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Most states have disconnected statutes 
on special trust topics. In some, on the 
other hand, there is legislation approach- 
ing the character and completeness of a 
trust code. The New York Revised Sta- 
tutes of 1828 codified many trust princi- 
ples, and these, with some changes and 
additions, were incorporated in Field’s 
abortive Civil Code. This code twice 
passed both legislative houses of the 
state of New York and twice failed to 
become law for lack of the governor’s 
approval. California adopted it in 1872, 
and later, Montana, North Dakota, and 
South Dakota enacted codes based on 
California’s. 


Georgia, in 1861, was the first state to 
enact a substantive code of the common 
law. Its code treats the subject of trusts 
conclusively, but the trust permitted in 
Georgia suffers by reason of being lim- 
ited to trusts for the benefit of minors 
and incompetents. Other states have so- 
called codes, but these are more in the 
nature of a compilation of statutes rather 
than a system of positive law between 
two covers.71*** 


However, Michigan, Wisconsin, Ari- 
zona, Oklahoma, Pennsylvania, particu- 
larly, and West Virginia, while not in 
the same group as the states first named, 
have codified the bulk of their trust law. 
In all of these states, including New 
York and Georgia, under the impetus of 
the original scheme, the legislatures have 
been active in laying down exhaustive 
rules to control the creation and admin- 
istration of trusts. Even in those east- 
ern jurisdictions which still stoutly re- 
sist statutory invasion, there are very 
complete codes of trust accounting, for 
example: Massachusetts, Delaware, Dis- 
trict of Columbia, New Jersey, and Con- 
necticut. 


***To reap the full benefits of code law there 
should be a complete abandonment of the com- 
mon-law cult of precedents, otherwise codification 
is but a synonym for compilation. This is easier 
said than done. Thus, Gerland feels that case 
lawyers, untrained in code technique, would not 
know how to make use of the code. “As long as 
the system of precedents remains in force, even 
the best codification would be useless. For around 
the code would grow a new tangle of precedents 
and cover it like the wild roses that covered the 
castle of the sleeping beauty in the fairy tale.” 


Louisiana’s Trust Code 


An extraordinary juridical develop- 
ment in the law of trusts is the Louis- 
iana Trust Estates Act, a trust code in 
the true sense. Louisiana is a civil law 
jurisdiction with a code stemming from 
the Code Napoleon, and with a legal his- 
tory rooted deeply in the French and 
Spanish tradition.72 At the time of the 
enactment of the Trust Estates Act, 
trusts could not validly be created,** and 
Louisiana had no alternative but to 
adopt a true-code.74* What gives it sig- 
nificance, however, is that a civil law 
jurisdiction could incorporate into its 
juristic system the Anglo-American 
trust.” 


The essence of the trust has always 
seemed to be the separation of legal own- 
ership from the equitable ownership. 
But this is a tenure of property unthink- 
able in the civil law, a concept of owner- 
ship that seems a contradiction in terms. 
There is no civilian equivalent to equity; 
law and justice are one. Nor does Louis- 
iana have a double set of courts, Grade 
A and Grade B Courts; nor a dual -sys- 
tem of law and equity administered by 
the same courts, with Grade A and Grade 
B decisions. Yet, without this quality, 
the peculiar characteristics of the trust 
could hardly have evolved, and one of 
the most common arguments against cod- 
ification of the law of trusts is that the 
trust is the invention and principal sub- 
ject of judicial equity, it owes its origin 
to exceptions from legal rules, its nature 
is to modify legal rules, and, to crystal- 
lize it by statute is a negation of its 
principles.7® 


The trend toward statutory expression 
of the law of trusts, the English Trus- 
tees Act, the Scots Trustees Act, the 
trust uniform laws are one thing, but 
when a civil law jurisdiction enacts a 
trust law, then we have a demonstration 
of the practicability of codification that 
is a demonstration. The Louisiana specie, 
it must be said, is a bob-tailed trust, only 
an express trust for a limited term, but 
nevertheless it is the Anglo-American 


*On the Louisiana Act, see Wallace, ‘“‘The Trust 
Estates Handbook” (1938); Wisdom, “An Ideal 
Trust Code,” 67 Trust Companies 395. 
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trust.77-81 The impact of such an alien 
institution as the trust on the cherished 
doctrines of the civil law will bear watch- 
ing for many years. 


The Quest for Certainty 


There is no natural magic in a code, 
so that on the third reading an orderly 
and certain system of law materializes 
out of a formless cloud. The quest for 
certainty in the law is a quest for the 
Grail. Yet, there persists a strong feel- 
ing that in certain provinces of the law, 
of which trusts is one, a measure of or- 
der and certainty can and should be 
reached by codification. 

Codification does not mean embalm- 
ment. It does not mean rigid, strait- 
jacketed legislation, except where posi- 
tive rules are appropriate, as in dealing 
with principal and income problems and 
accounting practices. As to principles 
touching the heart of the fiduciary rela- 
tionship, these may be as flexible in a 
code®? as in a system bound by the tenet 
of stare decisis. The rule of undivided 
loyalty, for example, is not injured by 
statutory acknowledgement any more 
than it is injured by restatement. 

The Anglo-American antipathy toward 
codification, yielding to the attrition of 
time in all fields of law, is fast crumb- 
ling in trusts. England and Scotland 
have trust acts just this side of a code. 
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In United States, the issue is not shall 
we have codification of the law of trusts, 
but how shall we get it?88** Shall it 
arise haphazardly, a piece at a time, a 
monstrous jig-saw puzzle, with some 


pieces missing, others duplicated, over- 
lapping, so badly constructed that the ° 
parts do not fit together, or shall an 
harmonious body of law be skillfully and 
scientifically constructed by those best 
qualified to draft the law? 


**“Prof. Bogert puts it: “The problem for trust 
men is not, shall we have partial codification of 
the law of trusts, but how shall we get it? Shall 
such legislation be prepared scientifically by ex- 
perts after full consideration of all interests, or 
shall it arise in haphazard fashion as the instance 
of any legislature or business interest which takes 
the initiative? Shall future trust statute law de- 
velop in regular orderly manner or shall it come 
into being by accident?’ ”’ 54 Trust Companies 325. 
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R. WISDOM has well stated the 

case for an ideal, comprehensive 
codification. Generally speaking, trust 
officers, realizing the uncertainty of 
court decisions, and the need of an au- 
thoritative guide, welcome an intelli- 
gent codification of trust law to which 
they can refer in determining their 
course of action. Trust officers, for the 
purpose of avoiding liability for pos- 


BWaom comment on the preceding address. 


sible improper action frequently do not 
do things which they really think would 
probably be for the benefit of the trust. 
A general trust code would give them 
something from which they could deter- 
mine what they could safely do, and 
would undoubtedly lead to a more in- 
telligent and forceful administration of 
trust matters. 

While I agree that experienced law 
professors could write a code superior 
to judge made law, yet their tendency 
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is to write into it what they consider 
ideal and very frequently practical dif- 
ficulties are overlooked. The experience 
of the Law Institute has proven, how- 
ever, that law professors are the right 
men to have charge of the matter and 
with the aid of experienced practicing 
lawyers undoubtedly a very good trust 
code could be written. 

A comprehensive trust code should 
include personal trustees, but due to 
the general feeling that corporate trus- 
tees should be held to a higher degree 
of responsibility than persons, it would 
be difficult to get legislators to pass a 
code which would include personal trus- 
tees under the same restrictions as cor- 
porate ones. However, even a code cov- 
ering only corporate trustees would be 
of great benefit, as in time, through ex- 
perience and education, the safeguards 
thrown around administration by cor- 
porate trustees would probably be ex- 
tended to personal trustees. 


Today’s Work and Tomorrow’s 


We as practicing lawyers are most in- 
terested in knowing what the law is, and 
the great value of the restatements con- 
sists in a determination as to what con- 
stitutes the majority rule. The work of 
securing improvements of the law can 
better be done through other means than 
making the restatements merely treat- 
ises on what the law should be. 

With the average legislator there is a 
feeling of hostility towards banks and 
trust companies, and the lawyer mem- 
bers of legislatures frequently feel that 
any legislation which may be beneficial 
to banks and trust companies so far as 


trust matters are concerned, means the 
taking away of their individual business. 
As a consequence, when properly drawn 
codes are presented for passage, it will 
be found that they will very often be 
amended so as to deprive them of real 
efficiency or maybe make them unwork- 
able in part. 

It is much easier to secure the adop- 
tion of trust legislation piece-meal as is 
now being done, and as a practical mat- 
ter the wiser plan may be to proceed 
along the present lines, that is, have sep- 
arate acts covering various phases of 
trust matters. However, because it may 
be difficult to secure the enactment of 
proper trust codes is not in itself a suffi- 
cient reason to throw up our hands and 
not try to do anything. It may be with 
the example of Louisiana before us other 
states may be persuaded to follow. 


Inflexibility and Interpretation 


Another disadvantage is the inflexibil- 
ity of codes. It is impossible to cover 
all trust matters. Through the course 
of time it may also be found that the 
dead hand of a statute which might be 
difficult to amend would be a considerable 
detriment. Any statute will be subject 
to interpretation by the courts, and if 
rather general language is used as gen- 
erally must be the case, there will un- 
doubtedly be a great deal of litigation 
in which the question of the meaning of 
the different provisions will come up for 
interpretation and a meaning may be 
placed upon it by the courts far different 
from that contemplated by the writers. 
Another minor objection is that acts as 
finally amended and passed by the Legis- 
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lature will probably impose burdens upon 
trust administration which will entail 
extra work and expense not really neces- 
sary to properly safeguard the interests 
of beneficiaries. 


The writer feels, however, that the ad- 
vantage of having a comprehensive code, 
especially if it also covers administra- 
tion by personal trustees, is well worth 
a real effort to secure its enactment. I 
think the net result of the adoption of 
such a code will be more intelligent and 
safer administration of trust matters. 
Codification will tend to bring about or- 
der where there is now disorder, and 
trust officers, attorneys and beneficiaries 
should all welcome a clear statement of 
fundamental principles and declaration 
of the duties, rights ahd powers of trus- 
tees, all to the benefit of those being 
served. 


Codification will to a great degree pre- 
vent ill considered, hodge-podge legisla- 
tion, assist trust officers, attorneys and 
the courts in passing on questions and 
provide a firm foundation on which de- 
cisions may be based. It will also ob- 
viate a great deal of mystery which now 
surrounds the word “trusts” and bring 
out into the open the high principles on 
which trust business is based and con- 
ducted, and will tend to promote better 
relationship between members of the Bar 
and trust institutions in providing a clear 
guide for trust practices, eliminating 
many of the opportunities for misunder- 
standing. 


N. Y. Legal List Changed 


Sixty-one railroad issues aggregating 
$941,864,679 have been removed from the 
list of legal investments for New York sav- 
ings banks because of failure to meet earn- 
ings requirements. The action by the bank- 
ing department leaves approximately a 
mere $2,580,000,000 of legal issues as com- 
pared with $7,600,000,000 in 1931. How- 
ever, nine issues totalling about $80,000,000 
were added to the list. 


Twelve public utility bonds, adding up to 
$85,489,000 were likewise taken from the 
list but twenty-six aggregating $294,686,- 
100 were added. 
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Trust Law Codification in the British Empire 
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NGLAND has led the way in trust 

legislation, most of the other parts 
of the Empire simply adopting her stat- 
utes with minor changes. In 1925, after 
twenty years preparatory work, Eng- 
land thoroughly revised its statutes 
dealing with the Law of Property, in- 
cluding the Trustee Act. The law of 
trusts had developed through centuries 
of legal decisions, interspersed with 
legislative enactments. It was inevit- 
able that in the course of time, obscur- 
ities and complications would arise, and 
the main purpose of the 1925 revision 
was to modernize the statute. 

Much that was archaic was elimin- 
ated and a number of new provisions 
incorporated. The most noticeable fea- 
ture of the Act is that it deals solely 
with the powers and duties of trustees; 
with the procedure of trust administra- 
tion. No attempt has been made to 
codify the substantive principles of 
trust law nor is there, as far as I know, 
any pressing demand at present in 
England or any other part of the Em- 
pire, for such codification. 


Legal Investments 


The first sections of the Trustee Act 
set out the investments authorized for 
trustees. This is nothing more than a 
list of legals and falls short of what, 
a considerable body of opinion today 
feels, should govern investment prac- 
tice of trustees. It is provided, among 
other things, that a trustee shall not be 
liable for breach of trust by reason 
only of his continuing to hold an in- 
vestment which has ceased to be an in- 
vestment authorized by the trust instru- 
ment or the general law. 

A trustee, may, unless expressly pro- 
hibited by the instrument creating the 
trust, retain or invest in bearer secur- 
ities if otherwise authorized invest- 


From address before Trust Division, American 
Bar Assn. Convention, July 1939. 


ments, but if taken by a trustee other 
than a trust corporation, shall, until 
sold, be deposited with a banker or 
banking company for safe custody and 
collection of income. First mortgage 
loans by trustees, limited to a seven 
year term, must not exceed two-thirds 
of the value of the property but a trus- 
tee shall not be chargeable with breach 
of trust by reason only of having over- 
loaned on the property if he acted in 
good faith and upon the advice of a 
surveyor or valuer. 

Without specific mention in the trust 
instrument, a trustee has by the statute 
power to concur in any arrangement for 
the reconstruction, sale or amalgam- 
ation of any company, the securities of 
which are held subject to the trust. He 
may generally deal with trust invest- 
ments as if he were the beneficial owner. 


General Powers by Statute 


The general powers given to trustees 
dispense with the necessity of including 
express grants of such powers in trust 
instruments. For example, an English 
trustee is authorized by the statute: 
where a trust for sale or a power of 
sale is vested in him, to sell as a whole 
or in parcels, publicly or privately, upon 
such conditions as to the Trustee shall 
seem fit; to buy in at any auction or to 
rescind any contract for sale and re- 
sell; to compromise, compound, aban- 
don, arbitrate and settle claims; to 
raise funds by sale, conversion, calling- 
in, or mortgage of trust property; to 
insure trust property, etc. 

A trustee shall be answerable only 
for his own acts, receipts, neglects or 
defaults and not for those of any other 
trustee, banker, broker or other person 
with whom trust money or securities 
may be deposited, nor for any loss un- 
less the same happens through his own 
wilful neglect. This provision greatly 
facilitates the transaction of trust busi- 
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ness and enables trustees to use the 
facilities of modern business methods. 


A trustee is permitted to emplcy 
agents to transact any business or do 
any act required to be transacted in the 
execution of the trust and if intending 
to be absent from the country for a 
period exceeding one month may, by 
power of attorney, delegate to any per- 
son the execution or exercise during his 
absence of all or any trusts, powers and 
discretions vested in him as such trus- 
tee. 


Drafting by Reference 


Another interesting innovation was 
the creation of “statutory trusts.” By 
use of simple phrases there can be in- 
corporated by reference the terms and 
conditions of these statutory trusts. 
For example, the direction in a will or 
trust deed that property is to be held 
“upon trust for sale” enables the trus- 
tee to deal with the property in accord- 
ance with the statutory provision in 
that regard without going into detail as 
to the method and terms of sale. Sim- 
ilarly, the direction that property shall 
be held “upon statutory trust for issue” 
means that it is to be held in trust for 
the benefit of the children of the testa- 
tor or settlor until they are 21 years of 
age or marry under that age, and for 
the benefit of the issue (of deceased 
children) who were living at the testa- 
tor’s death, until they are 21 years of 
age or marry under that age. This pro- 
vision is of assistance in shortening 
and simplifying the drafting of trust 
instruments. 


In regard to trusts for minors, the 
trustee may in addition to using or ap- 
plying all the income for the infant 
beneficiary, in its absolute discretion, 
unless expressly prohibited by the trust 
instrument, advance to the beneficiary 
up to one-half of the principal other 
than real property, if such advancement 
will not be prejudicial to the rights of 
another person. The Act further pro- 
vides that where a trustee is authorized 
by his trust instrument to encroach 
upon the corpus, he shall always be 
deemed to have the power to raise the 
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money by the sale of any of the assets 
of the trust estate, whether or not there 
is a contrary provision or the lack of 
such provision. . 


The Trustee Act gives the Court 
authority to enlarge powers of trustees 
if necessary to carry out the purpose of 
the trust. A rather drastic provision of 
the Act is in the distinction drawn be- 
tween a real breach of trust involving 
actual wrongdoing and a technical or 
“honest” breach of trust, which may 
have been mistakenly committed in good 
faith. If it appears that the trustee 
acted honestly and reasonably and 
ought to be excused from liability 
either wholly or partly, the Court has 
power to do so. If the trustee commits 
a breach of trust at the instigation or 
request or with the consent of any of 
the beneficiaries, the Court may order 
the income to be impounded by way of 
indemnity to the trustee or persons 
claiming through him. 
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Protective Trusts 


The “protective trust” provision of 
the Act is designed to serve the same 
purpose as the American spendthrift 
trust. In these trusts, the statute steps 
in and prescribes the terms and condi- 
tions upon which such property is held. 
The beneficiary himself receives the in- 
come until he does or attempts to do or 
suffers something to be done or until 
some event happens that would deprive 
him of the benefit of the trust. There- 
upon the direct payments to him cease 
and the trustee applies the income for 
the support of the beneficiary or for the 
benefit of the wife or husband of the 
beneficiary and the children, or in the 
absence of spouse or issue, to others 
who would be entitled to the trust es- 
tate if the principal beneficiary were 
dead. 


Such income may be applied “as the 
trustees in their absolute discretion 
without being liable to account for the 
exercise of such discretion, think fit.” 
The spendthrift trust illustrates one of 
the few distinctions between the Eng- 
lish and American substantive law of 
trusts. The former considers primarily 
the interests of the beneficiaries while 
the latter stresses the necessity of 
carrying out the intention of the settlor. 
In English law alienability is one of 
the incidents of property which cannot 
be fettered by the will of the settlor. 
However, the same protection can be 
given the spendthrift; all the convey- 
ancer has to insert in the trust instru- 
ment is the clause “the income to be 
held upon a protective trust for A.” 


Progress in the Empire 


These provisions of the English Trus- 
tee Act are undoubtedly helpful in clear- 
ing the field of trust administration of 
uncertainties and in simplifying the 
handling of trust matters. Many have 
found their way into the Trustee Acts 
of other common law countries. In 
Scotland, the principal legislation af- 
fecting trust law—the Trusts Act of 
1921—contains many provisions found 
in the English Act. 


The trust laws of Ireland are based 
on the English law prior to the Birken- 
head Acts. At the present time North- 
ern Ireland has a Government Commis- 
sion making a study of needed changes 
in the trust laws and no doubt the re- 
commendations of this Commission will 
follow many of the provisions of the 
English statutes. 

In Canada, each of the Provinces with 
the exception of Quebec has its own 
Trustee Act, all of which, (except On- 
tario and Manitoba) were enacted prior 
to 1925. In 1927 the Committee of the 
Canadian Bar Association on Compara- 
tive Provincial Legislation and Law Re- 
form drafted a uniform Trustee Act and 
submitted it to the Association and the 
Conference of Commissioners on Uni- 
formity of Legislation in Canada. It 
was laid over, until such time as three 
or more of the Attorney-Generals of the 
Provinces requested the Conference of 
Commissioners to reconsider the matter. 
The draft Act was based largely on the 
English Trustee Act of 1925 and that 
of the Province of Ontario, as revised 
in 1926. The Province of Manitoba en- 
acted a new Trustee Act in 1931, fol- 
lowing substantially the draft uniform 
Act. It is probable that, owing to con- 
flicting Court decisions in the nine 
judicial jurisdictions in Canada and the 
desirability of modernizing and improv- 
ing their trustee acts, the other Prov- 
inces will take similar steps before long. 

The law of trusts in New Zealand 
has been codified largely in the Trustee 
Act, 1908, the Trustee Amendment Act, 
1924, and the Finance Act, 1931. It 
is based on the English law prior to 
1925, as are the trust laws of Australia 
and South Africa. 

As early as 1882 India enacted legis- 
lation purporting to codify both the 
substantive and procedural law of 
trusts. Based on English law, there are 
some provisions which have since been 
altered in England by the 1925 re- 
visions, particularly in regard to dele- 
gation of powers by trustees. This leg- 
islation is the only attempt up to the 
present time in the countries I am deal- 
ing with, to go beyond the powers and 
duties of Trustees in its trust legisla- 
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tion. The Indian Act has sections deal- 
ing with: Creation of, Trusts; Duties 
and Liabilities of Trustees; Rights and 
Powers of Trustees; Disabilities of 
Trustees; Rights and Liabilities of 
Beneficiaries; Vacating the Office of 
Trustee; Extinction of Trusts; Certain 
obligations in the nature of Trusts. 
Apparently the statute has proven sat- 
isfactory as no amendments of any im- 
portance have been made since its en- 
actment in 1882. 


General Outlook 


We find all common law countries, 
other than the United States, with stat- 
utes directed toward facilitating the ad- 
ministration of trusts, with clarifying 
and defining the powers and duties of 
trustees, but none of them, with the 
exception of India, attempting to codify 
other branches of trust law. It is true 
that there are many uncertainties and 


Business 


ambiguities in the field of trust law in 
all common law countries which could 
be resolved by further legislation, but 
on the whole the decisions as yet pre- 
sent no insurmountable problem. The 
trust, in order to fulfil its proper func- 
tions under changing conditions, must 
of necessity preserve its flexible char- 
acter and there is an apprehension that 
codification of the entire law of trusts 
might interfere with that flexibility. 

It appears likely therefore that for 
some time to come the efforts will be 
to improve by legislative enactment the 
administrative or procedural side of 
trust law which cannot be adequately 
dealt with by judicial decisions. When 
the other common law countries decide 
to further codify their trust law, they 
will have as an excellent starting-point 
the Restatement of the Law of Trusts 
which, with very minor changes, is a | 
restatement of the trust law of all com- 
mon law countries. 


Prudence 


EVAN HAYNES 
Of the California Bar, and Professor of Law, University of California 


HAVE often been struck with the 
clarity and simplicity, the general ex- 
cellence both in form and substance, of 
English statutes adopted in recent years, 
notably of those that are largely codifica- 
tions of branches of the Common Law. 
The contrast that is commonly drawn 
between the flexibility of case law on the 
one hand, and the rigidity of statute law 
on the other, has the virtue of being sim- 
ple and the vice of being true only in a 
very general sense. An excellent case 
can be made for the proposition that the 
recent current of opinion and practice in 
the direction of codification is attribut- 
able to the fact that courts fail frequent- 
ly to take advantage of the merely po- 
tential flexibility of the Common Law, 
and instead adhere to rules that no one 
would even suggest as desirable if the 
question arose now for the first time. 


From comment on the preceding address. 


Moreover, the degree of rigidity to be 
effected by a statute is entirely in the 
hands of the drafter, who may achieve or 
preserve it by the statement simply of 
guiding principles or descriptive phrases, 
rather than of specific rules. 


Unpredictability 


But the most important and immediate- 
ly relevant consideration is that an un- 
avoidable corollary of the flexibility of 
the Common Law, so far as it exists, is 
unpredictability. And any serious de- 
gree of unpredictability is almost un- 
bearable in a field like trusts, where the 
extent of possible liability of one of the 
parties so enormously exceeds his maxi- 
mum possible gain. 


A recent California case! is a rather 
striking illustration of most of these con- 


1. Footnotes supplied upon request. 
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siderations. A trustee who held a very 
small fraction of a certain bond issue in 
trust, joined with the holders of over 
95% of the entire issue in depositing the 
bonds with a committee to which wide 
powers were given. The committee (in 
1928) bought in the property securing 
the bonds at foreclosure, and itself en- 
cumbered the property to obtain neces- 
sary funds. The depression led to fore- 
closure of this new encumbrance, and 
total loss of the security. The trustee 
was held liable for the value of the bonds 
at the time of their surrender to the 


committee on the theory that: 


“If a trustee enters into any arrange- 
ment with reference to trust funds which 


surrenders or limits his control over 

them, he becomes a guarantor of the 

fund, irrespective of his motive or wheth- 
er his surrender of control was the cause 
of the loss of the fund.” 

And this notwithstanding the court’s 
assumption of fact that the trustee was 
entirely justified in believing that the 
course it adopted was for the best inter- 
ests of the cestui. 

There is, of course, judicial authority 
to the contrary. Provision in the Florida 
statute specifically allows the trustee to 
deposit securities with a bond holders’ 
committee in this situation, as does the 
Restatement.2 Similar provisions of 
more or less limited scope have been 
adopted in other states. Quite possibly 
the provisions of the English statute per- 
mitting trustees to participate in reor- 
ganization, giving broad powers to com- 
promise claims, and to employ agents and 
delegate duties,® also confer power thus 
to deposit securities. 


The English Rule 


Another provision of the English 
statute is, I think, most admirable: 


“If it appears to the Court that a trus- 
tee, ... is or may be personally liable 
for any breach of trust, ... but has acted 
honestly and reasonably, and ought fair- 
ly to be excused from the breach of trust 
and for omitting to obtain the directions 
of the court in the matter in which he 
committed such breach, then the court 
may relieve him either wholly or partly 
from personal liability in the same.”— 
Sec. 61, Trustees Act of 1925. 


Many rules concerning what trustees 
may or may not do, are quite reasonable 
in typical situations. Departure from 
these rules is by definition a breach of 
trust, which imposes liability for any re- 
sulting loss. The difficulty is that not 
infrequently trustees are confronted with 
situations in which the applicability of a 
particular rule is obscure, or where com- 
mon business sense requires a possibly 
applicable rule to be not followed. The 
provision of the English statute just men- 
tioned gives the trustee reasonable as- 
surance in such a case that if he acts 
honestly and reasonably for the best in- 
terest of the trust he will not be pen- 
alized if a loss results. The American 
Uniform Trusts Act® contains a similar 
provision limited, however, to violations 
of the provisions of that Act. 


The Restatement unfortunately ad- 
heres to the Common Law notion that a 
“breach of trust” imposes liability on the 
trustee for any loss resulting even 
though in the circumstance the trustee’s 
act was entirely proper as a matter of 
common business prudence.® 

The English statute recognizes that it 
is necessary to inquire whether the trus- 
tee has not done all that he should be ask- 
ed to do, namely to act with complete 
loyalty to the cestui, and in a manner 
that was reasonable in all the circum- 
stances of the particular situation. 

Codification of much of the law of 
trusts in the several states is inevitable; 
and before many years the activity of 
groups like this one will have made that 
body of law much more clear, definite, 
and fair to all concerned. 
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Trust Legislation 


N a thorough and well classified review 
of new trust laws, the American Bar As- 
sociation’s Committee on Pending Trust 
Legislation, headed by Ralph H. Spotts, of 
Los Angeles, presented a resume of a year 
“noteworthy for the attention given by 
many of the 44 legislatures in session to the 
several uniform acts relating to trusts and 
trust administration.” The following table 
summarizes the statutes referred to in the 
report as enacted or killed during the 1939 
sessions: 

Uniform Principal and Income Act: 
Passed — Maryland (modified version), 
Utah, Connecticut (modified), Delaware 
(one section). Killed—Illinois, Minnesota 
(modified), Oklahoma (modified), Pennsyl- 
vania, West Virginia. Disposition unknown 
—Rhode Island. A special committee in 
Alabama has been formulating a principal 
and income act following generally the Uni- 
form Act, which will be introduced in the 
next legislature. 

Uniform Trusts Act: Passed — North 
Carolina (minor changes). Killed—Colo- 
rado, Illinois, Massachusetts, Minnesota, 
Oklahoma, Pennsylvania, South Carolina, 
South Dakota, West Virginia. Disposition 
unknown—Indiana. 

Uniform Common Trust Fund Act: Pass- 
ed—North Carolina (modified), Delaware 
(existing statute amended to conform to 
Regulation F, Federal Reserve Board), 
Pennsylvania. Killed—Connecticut, Ore- 
gon, South Carolina. Referred to Judicial 
Council—Massachusetts. 

Statute permitting investment in single 
premium life, endowment or annuity con- 
tracts: Passed—Tennessee, Minnesota. 

Statute permitting investment in build- 
ing and loan and savings and loan associa- 
tions: Passed—Arkansas (former only), 
Florida, Michigan, Missouri (former only; 
awaiting signature), Nebraska, Ohio (build- 
ing and loan and national mortgage asso- 
ciations). 

Statute permitting deposit of fiduciary 
funds in insured banks: Passed—Colorado, 
Minnesota, Tennessee, Utah, Washington. 

Statute permitting investment in obliga- 
tions of housing authorities: Passed—Cali- 
fornia, Colorado, Maryland, Rhode Island, 
Tennessee, Nevada, Georgia, Idaho. 

Miscellaneous: Alabama: act submitting 
to people an amendment to State Constitu- 
tion to permit investment of trust funds 
in bonds of certain private corporations. 


Arizona: act prohibiting foreign corpora- 
tions from acting in any fiduciary capacity 
except as testamentary trustee. Colorado: 
Uniform Trustees Accounting Act failed. 
Connecticut: act adopting Massachusetts 
“prudent investor” rule. Maryland: act 
providing for trustees’ compensation. West 
Virginia: act changing margin on mortgage 
loans. 

The second portion of Mr. Spotts’ report 
was devoted to comments and suggestions 
on the Uniform Principal and Income Act 
based on present business conditions and 
the experience of fiduciaries in those states 
which have adopted the act, chiefly Oregon 
and North Carolina. In Oregon, where the 
Act has been in force since 1931, only one 
amendment has been deemed necessary, to 
make clear the difference between commis- 
sions and compensation. As a result of 
several years’ study, a committee of thé 
Trust Division of the California Bankers 
Association has suggested several changes 
in the Act. These are set forth in 66 
Trust Companies 709. 

No litigation is reported as having arisen 
in any of the states in which the Act has 
been adopted. North Carolina reports that 
no difficulties requiring amendments have 
arisen in the two years the Act has been in 
force there. Increasing recognition is given 
the fact that it is an invaluable aid in min- 
imizing questions of apportionment. 

(The members of Mr. Spotts’ committee 
are Irving E. Carlyle, Clark R. Fletcher, 
Emerson R. Lewis, Mitchell Long, J. Craig 
McLanahan, and Henry A. Shinn.) 


Current Trust Literature 


PPROXIMATELY 120 items of trust 
literature, appearing in legal period- 

icals during the period from May 1, 1938 
to March 1, 1939, were digested by the 
American Bar Association’s Committee on 
Current Trust Literature, headed by Her- 
bert H. Scheier of Chicago, Illinois. A com- 
plete set of these digests was submitted 
with the committee’s report. They covered 
practically every subject of trust law from 
the creation of trusts to their termination. 
In his statement to the Trust Division 
of the Association, Mr. Scheier observed 
that the largest groups of material were 
found in matters of taxation, trust invest- 
ments, and apportionment between income 
and capital. Speaking particularly of the 
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subject of taxation, he said: “A comprehen- 
sive knowledge of new developments in tax- 
ation is as necessary in the preparation 
of wills and trust agreements as in their 
administration. This obliges a lawyer to 
keep continually informed of new develop- 
ments, that he may properly advise his 
clients as to necessary revisions to be made 
in these instruments to meet new legisla- 
tion and new decisions. There is no better 
way for a lawyer to keep abreast of the 
important developments and changes in 
matters of taxation in the field of trusts 
and estates than by consulting the period- 
ical literature by specialists in this subject. 
This literature will not only direct a law- 
yer to the leading cases, statutes, and reg- 
ulations, but it will often provide an analy- 
sis and discussion of principles that cannot 
be found in the cases, statutes, and regu- 
lations themselves.” 

Reference was then made to certain sig- 
nificant items on various other subjects on 
which digests have been prepared, to in- 
dicate the range of material covered by the 
report. These items dealt with the creation 


Testamentary 


HE newly formed Committee on Testa- 
mentary Draftsmanship of the Pro- 
bate Division, Section of Real Property, 
Probate and Trust Law, American “Bar 
Assn., reported a growing tendency to pre- 
pare wills in a much more detailed manner 
than formerly. Through Chairman George 
W. Van Slyck, of New York City, the com- 
mittee stated: 

“There are advantages clearly gained 
from detailed administrative provisions; 
offhand it is difficult to say that there are 
any disadvantages with this possible ex- 
ception, that many wills undoubtedly con- 
tain much inappropriate matter, indeed 
probably inartistic matter, due to the. un- 
willingness of a given draftsman to omit 
or alter the model from which he is work- 
ing. But provided the draftsman care- 
fully applies his model only where ap- 
plicable, there would seem to be no objec- 
tion to using a testamentary form.” 

The committee suggested several possi- 
ble channels to be explored: 

1. The preparation by some law school 
undergraduate of a bibliography as a basis 
for extensive research. 

2. An examination of decisions to see 
wherein litigation over wills arises most. 
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of trusts, spendthrift trusts, conflict of 
laws, and charitable trusts. In concluding 
his remarks, Mr. Scheier said: “Taken to- 
gether, these digests make available to the 
lawyer dealing with trusts every item of 
periodical literature on any subject in which 
he may be interested. It is conceivable that 
a lawyer could search out all this ma- 
terial himself, if he wished, but it is most 
unlikely that he would have the time to 
make such a complete search of 52 period- 
icals. Furthermore, outside of the large 
cities, all these 52 periodicals would not be 
available, even if a lawyer did have the 
time to make a complete search of all of 
them. On the other hand, if a lawyer has 
available to him these digests, it is possible 
for him to know immediately and definitely 
what material is at his disposal.” 


(The members of the committee who ably 
cooperated with Mr. Scheier are J. M. 
Broughton, Howard A. Couse, Paul E. Far- 
rier, Leo V. Harnden, Louis S. Headley, 
Paul McR. Jones, T. S. Kiley and J. Syd- 
ney Salkey.) 


Draftsmanship 


3. (a) Clauses dealing with the disposition 
of property: (i) Bequests and de- 
vises outright. (ii) Trusts. (iii) 
Powers of appointment. 

(b) Clauses dealing with executors, 
trustees and guardians — their ap- 
pointments, successorship, powers. 

(e) Clauses dealing with securities. 

(d) Consideration of tax saving. 

(e) Length to which draftsman may or 
should go in assisting testator to 
effect a will truly expressing his 
ideas, to solve his family problems. 

(f) Problems characteristic of the var- 
ious types of beneficiaries. 

(g) Disinheritance by will. 


4. A comparative analysis of the statu- 
tory laws relating to wills in each jurisdic- 
tion with a view to recommending changes, 
additions, eliminations. 

5. Dissemination to the greatest posisble 
extent of various desirable features of well 
drawn wills and trust instruments. 

6. Stimulation among trust associations 
in large cities, of will drafting contests sim- 
ilar to the one conducted in Denver.* 


*See Parks, “Trust Problem Contests,” 67 Trust 
Companies 359. 





Trends in the Development of Trust Law 


ELMO H. CONLEY 
Gibson, Dunn & Crutcher, Los Angeles, Calif. 


ENERALLY speaking, a trust is an 

instrumentality devised by lawyers 
to circumvent or to mitigate the harsh- 
ness of the law. It may be to avoid 
taxes, or to protect spendthrift children 
against judgment creditors, or to keep 
intact an estate which otherwise would 
pass by will or intestacy to various heirs 
at law. The purpose of the trust may be 
benign or sinister, depending upon one’s 
point of view, but in any event, one 
usually finds the law on one side and 
trusts on the other. This was true when 
trusts first originated in England, is 
true today, and will be true as long as 
trusts continue to exist. 

Law courts were meant to enforce the 
law while “‘uses” were invented to avoid 
the law. This divergence between law 
and equity has continued down to the 
present day and we still enforce our 
trusts on the equity side of the court. 

President Roosevelt undoubtedly 
agrees with the early English lawyer 
that the parents of trust are “Fraud and 
Fear” even today. When speaking of 
tax avoidance, he never fails to single 
out trusts for particular attention. Each 
successive revenue act places further re- 
strictions on trusts and if Mr. Corcoran 
and Mr. Cohen back in Washington could 
figure out some new kind of “Statute of 
Uses” I have no doubt that the modern 
American trust would go the way of the 
original English use. 


Changes by Legislation 


Based upon the experience of the past 
fifty years, we may project . ourselves 
somewhat into the future and predict 
that there will be few changes in equit- 
able principles in the next fifty years 
except where brought about by legisla- 
tion. The most pronounced single trend 
in the development of trust law at the 


From address before Section of Real Property, 
Probate and Trust Law, American Bar Assn. Con- 
vention, July 1939. 
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present time is the trend toward more 
and more legislation regarding trusts. 


The lawyer who overlooks some recent 
statute with a resulting loss of many 
thousands of dollars to his client cannot 
excuse himself as easily as the residents 
of Grass Valley, one of California’s early 
mining towns, who hanged the wrong 
man for stealing a horse. The handsome 
headstone reads: “Lynched by mistake, 
the joke’s on us.” 


Unfortunately, the lawyer does not 
always find the section he is looking for 
in the Chapter on Trusts. It may be 
listed under Real and Personal Property. 
It may be in the Probate Code, or the 
Bank Act—or even in the Criminal Code. 
If you examine the latest laws passed by 
Congress and the various Legislatures, 
you will find in these laws themselves a 
fertile source of information as to the 
prevailing trends in the development of 
trust law: first a law, then a new trust 
practice, followed by a new law! 


The passage of the Federal Gift Tax 
Act itself was possibly the greatest single 
deterrent to the creation of trusts for 
tax-saving purposes because of the ini- 
tial cost of making the transfer. The in- 
dividual states are now beginning to pass 
Gift Tax statutes, so that trustors are 
faced with a larger expense each year. 
Nevertheless, with income and inherit- 
ance tax rates increasing every year, 
people are thinking more about trusts 
than ever before—just at a time when 
lawyers are finding it more difficult to 
help them from a tax standpoint. An 
analysis of the various Revenue Acts 
for the past twenty years will give a 
clear picture of one of the major trends 
of trust law—namely the trend toward 
the use of trusts for tax saving. 


Spendthrift Trust Limitations 


Section 859 of the California Civil 
Code (I have used examples from the 
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State of California in several instances 
as typical of what is going on through- 
out the United States) provides that 
when. a trust contains no valid direction 
for the accumulation of income, the ben- 
eficiary is only entitled to receive from 
the trustee enough income to provide him 
with the necessities of life. The balance 
of the income is now available for cred- 
itors. Here is another example of a 
trend in trust law as indicated by legis- 
lation—namely, a trend away from the 
strict enforcement of Spendthrift 
Clauses in trusts, and toward a more 
liberal treatment of creditors. 


This code section was followed by a 
rather astonishing decision of the Su- 
preme Court of California in the case of 
Canfield v. Security-First National 
Bank,* 97 C. D. 228, to the effect that 
the trustee was personally liable to 
known creditors for any payments in ex- 
cess of an amount reasonably necessary 
to provide such necessities. Apparently, 
a trustee in California makes payments 
to beneficiaries at his peril if there are 
known creditors. 


More and more states are passing sta- 


tutes regulating Spendthrift Trusts, and 
the Supreme Courts of other states are 
restricting greatly the protection given 


by earlier decisions. I would suggest 
that you re-examine the law in your own 
state to determine the present status of 
this very troublesome question. 


Codification of Trust Law 


There have been very few serious at- 
tempts in any of the states to codify 
completely the Law of Trusts. By com- 
parison, in England, the birthplace of 
our modern trust, the law has been grad- 
ually codified by a series of statutes un- 
til at the present time English trusts are 
almost completely governed by statute. 


The Uniform Trusts Act, adopted by 
the National Conference of Commission- 
ers on Uniform State Laws in 1937, is 
disappointing as it does not purport to 
cover the field of Trust Law as an in- 
tegrated whole, but merely attempts to 
correct certain abuses and attain a cer- 


*Reported in 68 Trusts and Estates 529. 


tain uniformity of state law as to a few 
miscellaneous trust practices. For ex- 
ample, no attempt whatsoever is made 
to cover the general powers of a trustee 
in administering a trust. There is no 
particular advantage in its adoption in 
California, for instance, for it is not as 
complete as our existing code sections. 

If there is to be a Uniform Trusts 
Act, it seems that it should be complete 
and comprehensive enough to cover ade- 
quately the field of trust law. Otherwise, 
there is no very good reason for passing 
it at all, as the lack of uniformity in the 
large majority of trust questions not 
even mentioned in the proposed Act will 
continue as before. It seems probable 
that the so-called Uniform Trusts Act 
will not affect very much the trend to- 
ward more and more scattered and un- 
related trust legislation. 


Principal Commissions 


The constant decrease in interest 
rates and the corresponding diminution 
of trust income have brought about an- 
other very interesting trend in Trust 
Law—namely, an increasing tendency to 
charge a portion of the trustee’s fee 
against the corpus of the trust. Because 
of defaults in mortgages and trust deeds, 
trustees have been compelled to take over 
real estate, placing them in a very un- 
fortunate position. Most of their efforts 
have been directed to protecting proper- 
ties for the benefit of the remainderman 
with very little income for the life-ten- 
ant. Likewise, in newly created trusts, 
investments earn an unbelievably low 
rate of interest. 

It is a positive hardship on the life 
beneficiary to pay the entire trustee’s 
fee out of income. Nor is there any 
logical reason why the remainderman 
should go scot-free, for the trustee is 
serving him just as much in preserving 
the corpus of the trust as the life-ben- 
eficiary in producing for him an income. 


In each case, the language of the pro- 
vision must be moulded to fit the circum- 
stances. Even in the absence of permis- 
sive language, some of our Probate 
Courts have allowed part of the annual 
trustee’s fee out of corpus in Probate 
Trusts. 
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Trustee’s Powers 


The present trend among lawyers ex- 
perienced in these matters is to advise 
clients to select their trustees with ex- 
treme care—and then give them almost 
unlimited powers to act. If a client has 
confidence in his trustee, there is no 
reason to restrict his powers; if he mis- 
trusts him, he should not permit him to 
act as trustee. 

Furthermore, there is a _ well-recog- 
nized principle in the more modern Law 
of Equity that if the purpose for which 
a trust is created is about to fail be- 
cause of some limitation upon the powers 
of the trustee, a Court of Equity will 
enlarge such powers to permit the trust 
to function. More and more State Courts 
are recognizing this principle. The re- 
sult: even if the trustor thinks he is cir- 
cumscribing his trustee, he may not ac- 
complish this purpose at all. 

Why not give the trustee broad powers 
in the first instance, and save the bene- 
ficiaries the expense of having them en- 
larged later? 


Common Stocks 


The present day Trustee is caught be- 
tween the danger of Inflation on the one 
side and the Judicial Aversion to com- 
mon stocks on the other. A solution for 
this problem has been found here in Cal- 
ifornia in so far as Probate Trusts are 
concerned. Section 1120 of the Probate 
Code provides that the Trustee may peti- 
tion the court for instructions when in 
doubt as to the administration of the 
trust. An order of court pursuant to 
such petition has the effect of a final 
judgment. Of course, if the decree of 
distribution prohibits investment in com- 
mon stocks, the Probate Court would not 
instruct the trustee to violate this de- 
cree, but where the decree is silent in 
this regard, it is believed such a decree 
protects the trustee against personal lia- 
bility by reason of such investment. 

In view of the increasing necessity of 
broadening the scope of trust invest- 
ments, it is expected that many states 
will enact legislation during the next few 
years either permitting generally the 
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purchase of sound common stocks where 
not prohibited by the trust instrument, 
or at least permitting trustees to peti- 
tion the equitable side of the court for 
instructions with regard to such invest- 
ments. 


Invasion of Corpus 


Prior to the depression, few trust in- 
struments contained any provision for 
invasion of the corpus to meet the needs 
of the beneficiary in case of emergency. 
The experience of the past few years has 
changed radically the practice in this 
regard. At the present time, few trusts 
are drafted which do not contain such 
emergency provisions. Furthermore, 
some states by statute have provided for 
invasion of the corpus under certain cir- 
cumstances. In California, for example, 
as early as 1929 the legislature passed an 
act which permits a court to order a suit- 
able sum to be applied for the support 
or education of a minor where destitute 
of other means despite trust provisions 
that the income is to be accumulated. 
What if the beneficiary is a destitute 
adult? How far can the legislature go 
in modifying or reversing express 
powers or prohibitions in trust instru- 
ments? 

An even more modern idea is being in- 
corporated into trust instruments by 
some of our trust counsellors, namely, a 
provision that all income is to be added 
to the corpus each year, and that 4% 
or 5% of the total corpus and income be 
paid over to the beneficiaries. 


Double Taxation 


The Supreme Court of the United 
States on May 29, 1939, rendered two 
decisions of the utmost importance to 
lawyers interested in trust practice. In 
Graves v. Elliott, the Court held that 
both New York and Colorado could levy 


inheritance taxes where the trustor died 
a resident of New York but the trust 
itself was being administered in Colo- 
rado—New York because of domicile, and 
Colorado because of physical presence of 
the trust assets. In Curry v. McCanless, 
both Tennessee and Alabama were per- 
mitted to levy inheritance taxes where 
a power of appointment was exercised 
by a Tennessee testator, but the trust 
assets were in Alabama. 

The change in the complexion of the 
court has changed the law with regard 
to double taxation. These decisions will 
result in immediate action on the part of 
the trust lawyer. Wherever it is possible, 
existing trusts will be removed from for- 
eign jurisdictions to the domicile of the 
trustor, so that there will be no basis for 
double taxation.* 


We may call this last trend in the 
development of trust law the trend to- 
ward re-examination of certain well 
established principles of law in the light 
of changes in personnel of the courts. 
In this New Era, the law changes with 
the court. Perhaps the lesson to be 
learned from this latest trend is never 
to base a course of action on a 5 to 4 
decision by the Supreme Court. 

*It should be remarked that reciprocal 
statutes in many states are still on the 
books, and in a few states, specific 
statutory exemption of non-resident 
trusts is provided which avoids the 
double taxation effects of the recent 
cases. See Browne & Craven, “Multi- 
ple Death Taxes on Intangibles,” 68 
Trusts and Estates 673, discussing im- 
plications of these decisions.—Edit. 
Note. 


Richmond, Va.—Giles H. Miller, vice presi- 
dent and trust officer of the Lynchburg 
National Bank & Trust Company, has been 
advanced from vice president to president 
of the Virginia Bankers Association. 





TRUSTS and ESTATES 


Che 
Cleveland 


Crust Company 


Banking Offices located throughout Greater Cleveland and nearby 


CONDENSED STATEMENT OF CONDITION, JUNE 30, 


ASSETS 
Cash on Hand and in Banks .... moe 


United States Government obligations, aes 
and guaranteed, less Amortization Reserve . 


State, Municipal and Other Bonds and Invest- 
ments, including Stock in Federal Reserve 
Bank, less Reserves . ... .« 


Loans, Discounts and Advances, less ies 


Banking Premises (including investments and other 
assets indirectly representing bank premises) . . . 


Other Real Estate (including investments and other 
assets indirectly representing other real estate) Less 
ee 2 Sas be Se eS 


Other Resources . ... +c. - ee 


Customers’ Liability on era aearaan Buccal 
by this Bank . < . 6 ie ; 


We ue 6 ae aia 


LIABILITIES 


Capital Notes .. $ 13,825,000.00 


(Subordinated to Deposits and 
Other Liabilities) 


Capital Stock... . . 
Surplus and Undivided Profits 
Reserve for Contingencies 


Retirement Fund for Capital 
Notes and Accrued Interest 
to August 1,1939 ... 


DEPOSITS 

Demen@. «cscs ee 

TMOG s 6 « se eS 

Estates Trust Deperunens 
(Preferred) . . . « « @ 

Corporate Trust ai ianasens 
(Preferred) ar Ss 


13,800,000.00 
4,966,166.78 
101,869.14 


538,670.30 
$ 157,309,687.83 


173,284,498.04 


11,444,926.16 


Accrued Taxes, Interest, etc. . .. 

Other Liabilities ‘ . 

Acceptances Executed for Canemens 5 age 
Total 


5,885,221.46 


1939 


$ 114,866,079.58 
108,566,326.07 
13,350,878.59 
129,768,714.06 
6,436,402.53 


9,578,308.71 
2,088,644.34 


121,520.49 
$ 384,776,874.37 


33,231,706.22 


347,924,333.49 


1,445,839.94 
2,053,474.23 


121,520.49 
$ 384,776,874.37 


United States Government Obligations and other assets carried at $17,073,060.96 
are pledged to secure public funds and trust deposits and for other purposes as 


required or permitted by law. 


MEMBER FEDERAL RESERVE SYSTEM 
Member Federal Deposit Insurance Corporation 
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Condensed Statement of Condition, June 30, 1939 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, 
and Due from Banks and Bankers 


U. S. Government Obligations 


Public Securities 

Stock of the Federal Reserve Bank 
Other Securities 

Loans and Bills Purchased 


Credits Granted on Acceptances 


Bullion Abroad and in Transit 


Accrued Interest and Accounts Receivable 
Real Estate Bonds and Mortgages SS 


Bank Buildings 
Other Real Estate 


Total Beateuee Fe 


LIABILITIES ~ 
_ $1,863,615,074.25 
34,420,227.56 


Deposits ___ 
Outstanding Checks _ 
Acceptances $30,223,803.14 
Less: Own <> aaa Held 

for Investment - _ 11,005,909.40 
Liability as Endorser on Acceptances 

and Foreign Bills 
Dividend Payable July 1, 1939 _ Se blac at 
Items in Transit with Foreign Branches 
Miscellaneous Accounts Payable, Accrued 

tg SS aN 


$90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits ; 12,957,600.89 
Total Capital Funds 

Total Liabilities 


$1,013,232,650.33 
636,527,767.39 
48,621,910.23 
7,800,000.00 
22,032,797.41 
437,486,745.57 
19,217,893.74 
27,170.00 
14,121,358.53 
2,861,643.71 
2,201,929,936.91 
11,927,391.69 
1,310,806.41 


_ $2,215,168,135.01 


$1,898,035,301.81 


19,217,893.74 


1,916,894.00 
2,700,000.00 
116,337.53 


20,224,107.04 
1,942,210,534.12 


___272,957,600.89 
$2,215,168,135.01 


Securities carried at $17,949,694.92 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


Memb:r Federal Deposit Insurance Corporation 





Drafting Living Trust Agreements 
PRACTICAL ASPECTS—HARDSHIPS DUE TO INFLEXI- 


BILITY 


A. F. YOUNG 
Vice President and Trust Officer, The National City Bank of Cleveland, Ohio 


HE 1930’s have emphasized the great 

truth that the Dead Hand can and 
often does strangle a trust estate and in- 
flict great damage on the beneficiaries; 
and that one of our major problems is 
now—as it always has been—how to free 
the trust from the grip of rigor mortis. 
As one lawyer puts it, “A moron can 
manage property better than a dead 
man.” 

The character of the service rendered 
by a trustee may be largely determined 
by the provisions of the trust agreement. 
In a world where the conservative in- 
vestment of yesterday becomes the spec- 
ulative investment of today and all too 
often “the cat and dog” of tomorrow, 
what shall a lawyer recommend? 


Investment Powers—and Limitations 


A trust account consisted of stock of 
a local oil company. The trustee had 
been president and controlling stock- 
holder. The company was a family tra- 
dition. This stock paid dividends and 
stood as the shadow of a great income 
rock in a weary investment land. The 
trustor forbade the trustee ever to sell 
it, “unless the company should get into 
a failing condition.” In 1931 there was 
a tremendous inventory loss — yet the 
company was still able to meet its bills; 
prosperity might be just around the 
corner. But hiding around that corner 
was a receiver. The company pulled clear 
of its difficulties, but in the process it 
also pulled clear of most of its assets. 
By the time anyone could say with as- 
surance that the company was in a “fail- 
ing condition” there was no market for 
its stock. When all was going well, the 
bank had felt, in order to diversify risk, 
it should dispose of at least some of the 
assets, but had no power to do so. 


From address before Trust Division, American 
Bar Assn. July 1939. 


Another account came to the trustee 
well invested but in non-legal securities 
—good diversification, average yield, fine 
liquidity, but with provisions limiting the 
trustee to investments legal for indivi- 
dual fiduciaries in Ohio. This imposed 
the incidental duty to dispose of these 
non-legals within a reasonable time, 
probably a year. The beneficiaries pro- 
tested! It meant loss of both income and 
principal. There was no alternative. 


The creator of the trust should author- 
ize, not direct, the trustee to retain or 
sell original investments in the exercise 
of its judgment. 


Investment of New Funds 


I have seen very casual provision made 
that all investments be “according to 
law.” The investment powers of banks 
and trust companies are one thing—the 
investment powers of fiduciaries. gener- 
ally are another. What was meant? 


I have seen instruments provide that 
investments should be in those legal for 
trustees in New York and Massachusetts. 
New York has a legal list—in Massachu- 
setts the only test is that the investments 
be those of a reasonably prudent man. 
What did the trustor really want? 

I have seen the trustor limit invest- 
ments to the stocks of companies which 
have earned and paid not less than $5.00 
per share for the past 10 years. How 
many would qualify? 

Agreements limiting investments to 
governments and municipals were com- 
mon a few years ago—but it is perfectly 
obvious that the donors never contem- 
plated today’s yields of 144% to 24%2%. 
It would take nearly twice that yield to 
achieve their stated objectives. 

The trusts which have fared best are 
those where the trustee has been able to 
change its investment policies from time 
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to time to meet fast shifting economic 
and financial conditions. If the trustor 
is not willing to give these discretionary 
powers to the trustee of his choice, then 
perhaps, the trouble is with the trustee, 
not with the investment provisions, and 
he had better look further for a trustee 
in whose investment judgment he does 
have full confidence. 


Use and Appointment of Principal 


A period of depression brings tragedy 
in its wake to many widows and children 
limited to income from the husband’s 
and father’s estate. A joint trust, irre- 
vocable on the death of either of husband 
or wife, provided substantial annual 
gifts to charity, liberal annuities to rela- 
tives, and the balance to the trustors or 
their survivors. The husband died many 
years ago. Today the balance for the 


widow is less than half that anticipated 
in the days of 6% interest, and the 
widow, a confirmed invalid, goes without 
adequate care while the remainder is pre- 
served for nieces and nephews who are 
amply able to care for themselves. 


In another case a man placed a fine 


estate in trust for his family. Death 
terminated his earning power a few 
months after the trust was created. The 
depression shrunk the value of his estate 
and its earning power—just as the de- 
mands on it were swollen by his chil- 
dren’s coming of college age. They were 
deprived of a college education in order 
that non-existent, problematical grand- 
children might some day receive the prin- 
cipal undiminished. 


To forestall such hardships as demon- 
strated by hundreds of similar cases, 
broad and flexible provisions should reas- 
onably aid from principal those near and 
dear to the trustor when the income be- 
comes inadequate. 


Again nothing is quite so sad as the 
ageing widow who watches the parade 
of marriages and divorces in her family, 
the success of one child and the failure 
of the other, the love of one and the dis- 
loyalty of the other—and yet is powerless 
to change the provision her husband 
made, that at her death the estate should 
pass equally to her children. 


I urge consideration to this alterna- 
tive: grant the widow (or daughter who 
is a life beneficiary) a power of appoint- 
ment by will over the remainder of their 
shares. Without the power she is placed 
in a false position with her own children. 
She loses respect and control. The chil- 
dren know that upon her death irrespec- 
tive of their conduct toward her they 
come into possession of her property. She 
will undoubtedly wisely exercise the 
power, and in their favor. 


Donor or Advisor Approvals 


Many living trust agreements provide 
that acts of the trustee, particularly in- 
vestment transactions, shall be subject to 
the approval of the donor or in some 
cases of a named trust advisor. In the 
main, I favor the trust advisor provision, 
both. comforting to the trustee and ben- 
eficial to the trust estate. 


But it may prove anything but bene- 
ficial. Efforts to reach a trust advisor 
in one of our trusts revealed that he was 
somewhere between the Canary Islands 
and the Cape of Good Hope. We had 
made a line review of a security and con- 
cluded it should be promptly sold. Feel- 
ing that he would ratify our course we 
disposed of the stock, preventing a loss— 
but committed a breach of trust. With 
some donors we would never have acted. 

In another recent case the donor of 
one of our largest trusts was so ill that 
his physicians declined to permit any 
business matter to be presented to him. 
A small college, a good-will industry, a 
hospital, and other charities dependent 
on his annual gifts, had to curtail their 
operations until he recovered sufficiently 
to approve certain transactions by the 
trust. 

Trust agreements should follow rights 
of approval by the donor with a provision 
substantially as follows: “except during 
any period in which I am, in the reason- 
able judgment of the trustee, inaccessible 
or physically or mentally incapacitated to 
give such approval.” 


Depression-Born Provisions 


Good service in any business comes 
with adequate pay to the servant. The 
cost of trust management has increased 
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by leaps and bounds in the past several 
years. Isn’t it fair to trustee and ben- 
eficiaries both, that the agreement pro- 
vide some flexibility in the trustee’s com- 
pensation? I believe the agreement, after 
providing for an adequate base rate, part 
on principal and part on income, should 
contain some such provision as: 


“The above compensation shall be in 
full for all ordinary services rendered 
by the trustee; but for extraordinary 
services required or requested of it the 
trustee shall have reasonable additional 
compensation.” 


It insures that the trustee will con- 
tinue to function to the end of the trust 
regardless of the obligations imposed 
from any source, and a court of equity is 
always available if the trustee should be- 
come unreasonable. 

Provisions permitting adequate hand- 
ling of estate and inheritance taxes, 


mortgages, and real estate; provisions 
dealing with use of nominee provisions, 
voting by proxy, apportionment of in- 
come and expenses, amortization of pre- 
miums, right to borrow and pledge, and 
numerous others—are only a few of the 
others that have been emphasized in 
these depression years. In meeting 
these problems as Mr. Frank J. Hogan, 
your president, recently said: “Trust in- 
stitutions are held to a standard of con- 
duct more severe than law and custom 
impose upon any other relationship.’”* 

But they must win and keep the con- 
fidence of lawyers upon whom they de- 
pend for the solution of those ever recur- 
ring problems that are not ones of ad- 
ministration, organization and business 
alone, but technical problems requiring 
an accurate and scholarly knowledge of 
the law. 


*“The Letter and the Spirit’—68 Trusts and 
Estates 13. 


LEGAL ASPECTS—POWERS AND SPENDTHRIFT TRUSTS 


ALBERT B. RIDGWAY 
Member of the Oregon Bar 


AWYERS and trust officers should 

not overlook the fact that even 
though the trust investment provisions 
of a living trust authorize trustees to 
select investments without being limited 
to “legals”, trustees should always re- 
member that they are conservators of 
wealth, and not creators of it. 

In view of the great growth in recent 
years of corporate fiduciary business, of- 
ficers of such companies should not only 
observe these rules in making invest- 
ments when functioning under broad dis- 
cretionary provisions in living trusts, but 
they should likewise bear in mind that 
courts are now holding trust companies 
to a stricter and higher degree of re- 
snonsibility than individual trustees.! 

Trustees will find that courts, in deter- 
mining whether the acts of a trustee have 
been diligent and prudent in the care and 
management of a trust, will look at the 
facts as they existed at the time of their 
occurrence, not aided or enlightened by 


those which subsequently took place, by 
reason of which the loss has occurred,” 
on the theory that it cannot legally be 
said that trustees are to be surcharged 
or found wanting in sound discretion, 
simply because their judgment turned 
out wrong.? 


Invasion of Principal 


With respect to living trusts already 
executed, in which the trustor refuses to 
provide for reasonable use of principal 
when required by inadequacy of income, 
corporate fiduciaries should not overlook 
the fact that a court of equity still re- 


1. Linnard’s Estate (1930), 299 Pa. 32, 39; Vil- 
lard v. Villard (1916), 219 N. Y. 482; 114 
N. E. 789, 794; In re Clark’s Will (1930), 242 
N. Y. Supp. 210, 220. 

2. Purdy v. Lynch, 145 N. Y. 462, 475; 40 N. E. 
232, 236. Costello v. Costello, 209 N. Y. 252, 
262; Re Fulton Trust Co., 257 N. Y. 132, 136; 
177 N. E. 397; Re Fulton Trust Co., 257 N. Y. 
132, 186; 177 N. E. 397; 77 A. L. R. 499, 502. 

. Green v. Crapo, 181 Mass. 55, 58; 62 N. E. 
956, 957. 
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tains the power, where exigencies arise 
not contemplated by the trustor, to direct 
the sale of property contrary to the ex- 
press terms of a trust, for the purpose 
of saving an estate from serious loss or 
destruction, on the legal theory that it 
is helping to fulfill the ultimate purposes 
of the trust.* 


This subject is dealt with in the Re- 
Statement of the Law of Trusts, in the 
following manner: 


“The Court will direct the trustee to 
deviate from a term of the trust if, owing 
to circumstances not known to the settlor, 
and not anticipated by him, compliance 
would defeat or substantially impair the 
accomplishment of the purposes of the 
trust; and in such case, if necessary, to 
carry out the purposes of the trust, the 
Court may direct or permit the trustee 
to do acts which are not authorized or 
are forbidden by the terms of the trust.” 


As pointed out, however, in In re 
Stack®, the meaning of the term “impos- 
sible” as used in the law of trusts, means 
something more than that the execution 
of the trust is burdensome, or inconven- 
ient, or, in the judgment of those inter- 
ested, the settlor’s intent would be better 
achieved in some other way. 


The weight of authority is against the 
principle that where a trust becomes im- 


4. Security First Nat’l Bank of Los Angeles v. 
Easter, 29 Pac. 2d. 422; Young v. Young, 255 
Mich. 173; 77 A. L. R. 963; Curtiss v. Brown, 
29 Ill. 201, 229; Weakley v. Barrow, 137 Tenn. 
224, 233. 

5. Section 163 (4), 
Trusts. 


6. (Wis.) 258 N. W. 324; 97 A. L. R. 316. 


Re-Statement of Law of 


possible of performance, or a situation 
arises not in contemplation of the settlor 
which threatens the loss of the trust 
property, the Court will terminate the 
trust in the sense that it will defeat the 
rights of remaindermen for the benefit 
of the life tenants. On the contrary, the 
weight of authority is that courts of 
equity, under circumstances of that kind, 
will permit a deviation from the terms 
of the trust in some way which will per- 
mit the settlor’s intention to be fulfilled 
so far as circumstances permit, by mak- 
ing a different form of investment, by 
authorizing a sale of the property and a 
reinvestment of the proceeds of the sale, 
or in some other way modifying the 
terms imposed by the settlor, but keeping 
in mind that courts of equity will not 
defeat the rights of remaindermen to the 
benefit of a trust. 


Power of Appointment 


Repeatedly have the courts empha- 
sized the principle that the law concedes 
to every man of sound mind the right to 
say to whom his property shall pass.? 

Mr. Justice Paxson, in the early case 
of Cauffman v. Long® said: 


“The law wisely secures equality of 
distribution where a man dies intestate. 
But the very object of a will is to pro- 
duce inequality, and to provide for the 
wants of the testator’s family, to protect 
those who are helpless, to reward those 
who have been affectionate, and to pun- 
ish those who have been disobedient.” 


7. See Van Alst v. Hunter, 5 Johns. Ch. (N. Y.) 
159. 
8. 82 Pa. 72, 77. 














While these principles have been re- 
peatedly applied in later decisions to tes- 
tamentary instruments, they are equally 
applicable to living trusts containing a 
power of appointment, since such powers 
are generally exercised by the life bene- 
ficiary by means of a last will and testa- 
ment. 

Probably one of the principal deter- 
rents to the granting of a power of ap- 
pointment arises from the fear that the 
donee will fail to exercise it. Trustors 
should be advised that a power of ap- 
pointment may be made imperative, and 
where a single person was entitled to be 
the eventual beneficiary the courts will 
award him possession and ownership, 
even though the power has not been ex- 
ercised in his favor. If the beneficiaries 
of the power consist of two or more per- 
sons, the court will divide the interests 
equally among the several beneficiaries, 
on the theory that equity fastens a con- 
structive trust on the property for the 
benefit of those to whom an appointment 
should be made, because of the breach 
of the preceeding express trust.® 


Ratification by Trust Advisor 


While trust advisor provisions in liv- 
ing trusts are entirely proper, in legal 
effect they are to some extent controlled 
by the law relating to ratification, and it 
is a well established principle that where 
the consent or ratification of the trustor 
or trust advisor becomes an issue in a 
legal proceeding, the trustee must be in 
a position to affirmatively prove that a 
full and frank disclosure of all pertinent 
facts was made to the consenting or rati- 
fying party, and that such party was 
given an opportunity for independent 
thought and consideration, and that if the 
consent fails in any of these particulars 
it may be ineffective as a defense against 
a charge of negligence.!° 


Spendthrift Trust Clause 


While spendthrift trusts had their or- 
igin in the early decisions of the State of 
Pennsylvania", the greatest single fac- 
tor in the establishment of these trusts 
was the opinion of the Supreme Court in 
Nichols v. Eaton,12 announcing that there 
was no reason why one who gave without 
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any pecuniary return, who received noth- 
ing of property value from the donee, 
might not attach to that gift the incident 
of continued use, or uninterrupted bene- 
fit of the gift during the life of the donee. 

One cannot read the decisions without 
appreciating that the validity of spend- 
thrift trusts depends upon judicial de- 
cisions, and that being the fact, there is 
no reason why from time to time more 
courts may not mould the spendthrift 
trust, and so limit it as to prevent its un- 
restricted application, our courts never 
having failed to thus meet similar situa- 
tions in the past.1% Further, while a 
large number of courts have sanctioned 
the spendthrift trust fully, or in part, 
and but few hold out against it, there is 
a tendency by judicial decisions, and even 





9. 1 Bogert, Trusts and Trustees, 116. 

10. Davis v. Davis Trust Co. (W. Va.) 145 S. E. 
588; Clay v. Thomas, 178 Ky. 199, 198 S. W. 
762;1A. L. R. 738. ; 

11. Fisher v. Taylor (1829) 2 Rawle 33. 

12. Nichols v. Eaton, 91 U. S. 716, 23 L. ed. 254 
(1876). 

13. See Griswold, Spendthrift Trusts (1936) p. 467 
et. seq. 
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by statute!* to reduce the effect of spend- 
thrift trusts by making exceptions in 
favor of creditors having claims of par- 
ticularly high equity, and in other 
ways.15 


It is within the power of the courts to 
gradually overrule those earlier decisions 
which form the basis for the “station in 
life” rule which had its origin in 1847 
in New York. 


While an individualistic cross current 
came to permit fathers of improvident 
sons, by way of exception, to insure a 
sum necessary for education and support, 
in order to protect them from their own 
extravagances, and to prevent them from 
becoming public charges, nevertheless, 
under the pressure of special circum- 
stances, that apparently unreachable sum 
is now being permitted by the courts to 
be reached.1? 

Decisions in many states permit the 


interests of a beneficiary to be reached 
in satisfaction of an enforceable claim 


against the beneficiary by the wife for 
support, or even by the wife for aili- 
mony.18 


More and more are the courts holding 
that such clauses will not prevent the in- 
come of the trust from being subjected 
to the support of the beneficiary’s wife 
and minor children, on the legal theory 
that while a testator may stipulate that 
the income be paid to the beneficiary free 
from debts, obligations, assignments, etc., 
nevertheless there is a duty upon such a 
beneficiary to support his own wife and 
children, and that therefore, as a mat- 
ter of public policy, the spendthrift pro- 
vision must fall before a court order for 
such support.!® Nor does divorce mate- 
rially affect this duty. Alimony is a so- 
cial obligation, as well as a pecuniary 
liability. 

Lawyers, therefore, in discussing 
spendthrift trust clauses with clients 
should keep in mind that the ancient 
maxim that he who has the gift of any- 
thing has the right to dispose of it on 
conditions of his own choosing, is not 
now unlimited in its application, and that 
this legislative and judicial trend is con- 
sonant with public policy.”° 

While there are many other important 
legal aspects of a living trust, those dis- 
cussed, if kept in mind when a living 
trust is drafted, should tend to increase 
the use and make more effective an in- 
strument which, like a last will and testa- 
ment, may some day stand as a bulwark 
between the desired happiness and well- 
being, and the ills of life, of those whom 
we love, and to whom we owe the duty 
to protect. 


14. N. Y. Rev. Stat., sec. 57; Pa. Laws 1913, Pa. 
Laws 1917, Pa. Laws 1921. 

15. Bogert, Trusts and Trustees, 723. 

16. Sillick v. Mason, 2 Barb. Ch. 79. 

17. Rosenberg’s Will, 269 N. Y. 247. 

18. Wetmore v. Wetmore, 149 N. Y. 520, 529; 
Moorehead’s Estate, 289 Pa. 542, 554; England 
v. England, 223 Ill. App. 549, 553; Tuttle v. 
Gunderson, 254 Ill. App. 552, 567. The 
Moorehead’s Estate case has been extensively 
reviewed in 41 Harvard Law Review 409, 43 
Harvard Law Review 63, and 76 Un. of Penn- 
sylvania Law Rev. 220. 

. Maylor’s Estate, 19 Pa. D. & C. Rep. 417, 
418. 

. Re Estate of Martha B. Morgan, 223 Pa. 228, 
72 Atl. 498, 25 L. R. A. (n. s.) 236, 238; 
Thomas v. Thomas, 112 Pa. Superior Ct. 578, 
589. 





Property Rights and Liberty 


The Law of Property and Recent Juristic Thought 
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In this masterful analysis of the bases on which rest the property 
rights that give substance to the idea of human liberty, that great 
American legal mind, Dean Pound, traces the development of much pres- 
ent-day economic and political philosophy. Here too is a challenge—to 
decide to what extent we believe the State was made for man, or man for 
that artificial creation of his own: Government. In his address before the 
annual banquet of the Section of Real Property, Probate and Trust Law 
of the American Bar Association, he calls attention to a question of the 
greatest concern to all who stand in the front line of defense of legitimate 


property rights.—Editor’s Note. 


ROM the time when men began to 

think about rights and formulate 
declarations of liberties or assertions of 
rights, they have put property and exer- 
cise of liberties in acquiring and con- 
troling property along with liberty in 
the fore front. In the Charter of Henry 
II (1145) the order is customary rights, 
gifts (which then meant estates con- 
veyed) and liberties. In Magna Carta, 
next after freedom of the church come 
the sections guaranteeing property and 
its enjoyment. The third and fourth 
sections of the Petition of Right recite 
the guarantees of freehold, liberties and 
free customs in Magna Carta and 
against being put out of lands and tene- 
ments in a statute of Edward III. 

The Virginia Bill of Rights (1776), 
the prototype of American bills of 
rights, puts a guarantee against depriv- 
ation of property without due process of 
law before the guarantees of freedom 
of speech and of the press and of reli- 
gious liberty. The Fifth Amendment 
to the Federal Constitution guaranteed 
life, liberty and property against un- 
reasonable and arbitrary action on the 
part of the government and thence that 
guarantee passed into all the state con- 
stitutions in the nineteenth century and 
was later imposed on the states by the 
Fourteenth Amendment. 


The Greatest Coveters 


OR was this a mere fashion. It ex- 
pressed the experience of men for 


centuries, of what arbitrary, unreason- 
able and unchecked governmental pow- 
er, acting upon liberty and property and. 
the use of property, could mean to the 
individual. At least from the time when 
a king coveted Naboth’s vineyard, the 
chief danger to property has not been 
from the covetous neighbor nor from 
the habitual thief. It has been from 
the acquisitive and confiscatory activi- 
ties of rulers. 

Some have claimed them by divine 
right. But for the most part rulers 
have been astute to identify their con- 
fiscatory activities with the public good. 
All the charters of liberties and bills 
of rights ever since Magna Carta have 
provided against taking private prop- 
erty for public use without due com- 
pensation. Thus for a long time liberty 
and property seem one conception. 

It is significant that the current of 
thought which is giving up the idea of 
property is also giving up the idea of 
liberty. As the two grew up together 
they are a common subject of attack by 
those who conceive that the one must 
go with the fall of the other. The ex- 
perience of the exactions and confisca- 
tions and arbitrary interferences on the 
part of King Rex which was expressed 
in the old charters of liberties led our 
forbears to frame bills of rights as 
checks upon King Demos when he had 
been set up to rule in the new world. 
He has been as restive under these 
checks, as resentful of them as imper- 
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tinent interferences with his divine 
right, as hostile to them as impairing 
the efficiency of his rule, as inclined to 
override them and to coerce his judges 
to disregard them as ever were the 
Stuart kings. 


Turning Back Four Centuries 


about liberties. In the seventeenth 
century they began to think about 
rights. They took rights to be qualities 
of persons which made it just that they 
have certain things or do certain things, 
thus joining liberty and property in one 
conception. Hence the first modern 
philosophy of rights, though it included 
property, was at bottom a philosophy 
of interests of personality, finding a 
basis for property in the qualities of a 
person. Later, liberty and property 
were conceived of as resting upon con- 
tract, and so ultimately on the inherent 
moral binding force of a promise. We 
are all bound by an original contract to 
live together in a politically organized 
civil society in which liberty and prop- 
erty were guaranteed. 

The nineteenth century built contract 
upon property and property upon liber- 
ty. The fundamental idea was one of 
the maximum of free individual self-as- 
sertion as the end of the social and 
legal order. In the sixteenth century, 
the Spanish jurist-theologians had given 
us a philosophical theory of restraints 
upon individual free action. 

The twentieth century seems to be 
coming back to this mode of thought, 
rejecting the idea of rights, making 
light of liberty, treating rules of law 
not as devices to maintain rights but as 
threats of exercise of state force creat- 
ing duties, and so thinking of restraint 
rather than of freedom. Nor is it the 
restraint Kant thought of: a restraint 
upon the free action of each to promote 
the like free action of all. It is a re- 
straint to promote the most efficient 
operation of a politically organized so- 
ciety, either as an end in itself or as a 
means of advancing the interests of a 
class rising into power, or as a means 
of bringing about satisfaction of mate- 
rial wants. 


-" the Middle Ages jurists thought 


The Modern Idols 


6c HILE the sovereign claims of 

the common welfare,” says 
Jethro Brown, “are today admitted in 
form, the modern multitude, like the 
aristocracy it has displaced, is apt to 
assume that its own interest is neces- 
sarily identical with the common wel- 
fare.” Men in all times have tended to 
worship power. Today democracy is 
taken to be an end, not a form of gov- 
ernment, and the people are identified 
with a majority, which thus becomes 
something like an object of worship in 
political and juristic thought. Where 
power is in a totalitarian state, the state 
is worshipped as an end in itself. 

Rights, liberty, property, law, four 
ideas which grew up in contests with 
arbitrary personal rulers, are losing 
ground and, as we are told by many, 
will disappear in the society of the 
future. It is significant that they are 
losing with the rise of new absolutisms: 
The omnicompetent state, the corpora- 
tive state, the totalitarian state, and the 
bureaucratic democracy ruled by abso- 
lute bureaus and administrative agen- 
cies, by discretion instead of by law, 
freed from hampering constitutional 
checks, and free to impose their views 
of expediency in what for the time be- 
ing they take to be the public interest 
or the general welfare. 

Fundamentally, these absolutisms of 
today are opposed to law, as were the 
absolute monarchs of the seventeenth 
and eighteenth centuries. With the 
rise of these absolutisms, liberty is com- 
ing to be decried in political and juris- 
tic thought, property has ceased to be 
valued in schemes of what is to be se- 
cured through the legal order, rights are 
relegated to the limbo of discarded 
superstitions, and it is beginning to be 
taught that law is a disappearing 
phenomenon. 


The “Class” Fetish 


ARX held that law would disap- 
pear in the society of the future. 
He considered that law resulted from 
the division of society into classes and 
hence, when classes disappeared with 
the abolition of property, the need for 
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law would come to an end. But there 
will be one rule of law, namely, that 
there are no laws but only administra- 
tive orders for the particular case. We 
may see this conception of administra- 
tive absolutism contended for and oper- 
ating under our eyes in America today, 
and its attitude and the attitude of its 
advocates toward courts and law and 
individual rights are exactly those of 
James II toward Magna Carta and the 
Petition of Right. 


Absolutisms have always borne hard 
on liberty and property and rights, 
which are the guarantees of both. The 
administrative absolutism in America 
today bears equally hard on each. True, 
it does so in the name of the general 
welfare. But so did Louis XIV, impos- 
ing cruel exactions upon the peasantry 
in order to feed the refractory popula- 
tion of his capital, justify himself as a 
benevolent father of his people provid- 
ing for their welfare. 


Duguit says: “Today each person is 
considered as having a social function 
to fulfill and therefore is under a social 
duty to develop to the greatest possible 
extent his physical, intellectual and 
moral personality in order to perform 
his function most effectively.” If the 
social function of each of us was some- 
thing determined at birth or objective- 
ly ascertained for us at majority by an 
all-wise, impartially acting government- 
al agency, one could say much for this 
view. But what Englishman from the 
twelfth to the seventeenth centuries and 
Americans from the seventeenth cen- 
tury to the last generation objected to 
and sought to guard against by bills of 
rights is the assumption of such omni- 
competence and omniscience in human 
rulers. 


The Six Rights 


OTE how property is tied up with 

liberty in this theory of state en- 
forcement of social functions. Accord- 
ing to the civilians, property involves 
six rights: a jus possidendi or right of 
possessing; a jus prohibendi or right of 
excluding others; a jus disponendi or 
right of disposition, what we should now 
call a legal power; a jus utendi or right 
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of using; a jus fruendi or right of en- 
joying the fruits and profits; and a jus 
abutendi or right of destroying or in- 
juring if one likes—the three last what 
today we should call liberties. 

Thus at least half of the content of 
a right of property is liberty. “Prop-* 
erty is not a right; it is a social func- 
tion,” says Duguit. “The owner, by the 
fact of his possession, has a social func- 
tion to perform.” If he does not per- 
form it, the state is to intervene and 
compel him to employ it “according to 
its nature.” 

What such ideas may mean in action 
is well illustrated in international re- 
lations. A small state, in the judgment 
of a powerful neighbor, is not perform- 
ing its social function in its domain. In 
the absence of a supernational state, 
the powerful neighbor steps in to com- 
pel employment of the domain “accord- 
ing to its nature.” Such things have 
been happening. Where rights are not. 
recognized they are likely to continue 
to happen. 

Certainly no one claims that the 
rights and powers and liberties involved 
in ownership should be unlimited. They 
have always been delimited by law and 
the number and extent of the limita- 
tions have been growing and doubtless 
ought to go on growing in the develop- 
ment of an urban, industrial society. 


Established Limitations 


HE right of exclusion has long been 
limited by certain emergency privi- 
leges and by what are called public 
rights. The power of disposing is often 
limited. The liberty of using is contin- 
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ually restricted today. At first, there 
was a tendency to hold that it could only 
be restricted in order to maintain the 
public health or safety or morals. To- 
day, conservation of natural resources, 
maintaining aesthetic surroundings, se- 
curing neighbors against spite are 
recognized all but universally. 

As to the liberty of abusing, both 
courts and legislators took this in hand 
long ago. The Roman law early for- 
bade cruel treatment of slaves. The law 
has long forbidden cruelty to domestic 
animals. Statutes and judicial decis- 
ions have dealt with spite fences and 
malicious diversions of water out of 
pure spite. While English law has not 
been willing to create a general liability 
for malicious exercise of the jus utendi, 
yet it has become willing to prevent ex- 
ercise of that liberty out of spite to the 
detriment of a business carried on by a 
neighbor. The newer codes in the civil 
law world and the course of doctrinal 
writing and judicial decision in France 


have gone far to create liability for 
what is called abusive exercise of rights. 


Official Discretion and the Power to 
“Socialize” 


HERE can be no quarrel with these 

developments. But all this is very 
different from subjecting these powers 
and liberties to the discretion of an ad- 
ministrative official given authority to 
apply an undefined standard with no 
principles to guide him, and in sub- 
stance free from judicial review, or left 
free to determine for himself what he 
conceives some not legally formulated 
policy requires or makes expedient. The 
one is the due process of law guaran- 
teed by the constitutions. The other is 
the sort of governmental action involved 
in the contests between courts and 
crown which culminated in the bills of 
rights. 

The “socialization” of property may 
be carried to the point of confiscation 
or abolition. Although doubt has been 
cast recently on Chief Justice Mar- 
shall’s proposition that the power to 
tax is a power to destroy, the history of 
taxation in the hands of rulers free 
from legal restraint bears it out, and it 
has been recognized by high authority 
that regulation may easily run into de- 
struction. “A strong public desire to 
improve the public condition,” said Mr. 
Justice Holmes in Pennsylvania Coal Co. 
v. Mahon (260 U. S. 393, 415) “is not to 
warrant achieving the desire by a short- 
er cut than the constitutional way of pay- 
ing for a change.” This observation was 
quoted and approved recently by Judge 
Lehman in Arverne Bay Construction 
Co. v. Thatcher (278 N. Y. 222, 231). 
Undefined ideas of public policy and 
legally unfettered discretion* are peren- 


*Discretion is used in two senses. In the sense 
it commonly bears in the law it is a power of 
determination of questions, to which no rule of 
law is applicable, which is left to the personal 
judgment of the tribunal to be exercised accord- 
ing to settled principles. This judicial discretion 
is always reviewable to the extent of ascertain- 
ing that a real judgment has been exercised ac- 
cording to the governing principles. In another 
sense it means a power of determination left 
wholly to the judge or official with no principles 
to guide its exercise and no review unless for 
fraud. 
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nial threats to property and hence pub- 
lic policy and discretion have been two 
things on which property lawyers have 
always looked with suspicion. 


English judges have _ consistently 
been very cautious about making use of 
new ideas of public policy. In the cele- 
brated case of Egerton v. Brownlow, 
public policy was said to be an unruly 
horse and in cases right down to the 
current year, English courts have _re- 
fused to extend limitation of legal rights 
by public policy beyond cases well set- 
tled through judicial experience or de- 
clared by legislation. 


The Basic Guarantee 


O turn determination of questions 

involving limitation of rights or 
regulation of their exercise over to ad- 
ministrative agencies to be made on 
legally undefined ideas of public policy, 
free from the checks involved in the 
judicial process, runs counter to the 
whole course of legal development in 
the English-speaking world. Yet it is 
much urged in political and juristic 
thinking of today. 


The law of property is chiefly in the 
form of rules. There are principles 
and conceptions. But standards, which 
involve a large measure of discretion, 
belong to another field of the law. Per- 
haps for that reason administrative 
regulation of the liberties involved in 
ownership is likely to be advocated in 
carrying out schemes of making over 
the social order. The common law doc- 
trine of supremacy of the law, which 
thinks of public law as a branch of the 
law of persons, which treats public of- 
ficer and private individual as equal be- 
fore the law, each held by the ordinary 
courts in ordinary legal proceedings, ac- 
cording to the ordinary law of the land 
to keep within the bounds of the law 
and of reason in what he does that af- 
fects the interest of others, is the basic 
guarantee of liberty and property. 


In the juristic thought of today it is 
threatened by the coming in of a radi- 
cally different idea of public law from 
the books of Continental Europe. In re- 
cent juristic thinking on the Continent 
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we are taught that public law is in 
necessary opposition to and has primacy 
over private law; that public law is a 
subordinating law, putting a higher 
value on the official and on what he does 
than on the individual and his interests. 
In this way of thinking, whatever is 
done officially is law. Hence whatever 
is done administratively has a superior 
value as law in and of itself. 


A public law of this sort is under- 
standable if we accept the doctrine of a 
necessary class war of which law is an 
inevitable product. But it is curious 
that those who with one breath argue 
for a sovereign principle of social in- 
terdependence should in the next 
breath argue for class war and a law 


-avowedly administered and to be ad- 


ministered in the interest of the politi- 
cally stronger class. 


The Give-Up Philosophy 


N the past, juristic thinking has been : 
grounded on philosophy which has 
furnished both a directing or creative 
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and a stabilizing and organizing meth- 
od. Today the fashionable philosophies 
behind the fashionable juristic think- 
ing are give-it-up philosophies which 
disclaim the possibility of directing or 
creating or stabilizing. To the relativ- 
ist, when we seek through law to achieve 
justice, the ideal relation between men, 
we lose security. 

It is illusion to believe we can re- 
strain exercise of the power of officials 
to make and execute threats to employ 
the force of politically organized so- 
ciety. Exercise of it will be governed, 
in spite of formulas and so called prin- 
ciples, by the self interest of the dom- 
inant class, of which judges and admin- 
istrative officials are but mouthpieces. 

In contrast, the philosophy of the 
formative era of American institutions 
was creative. Men believed they could 
do great things and so they were able 
to do them. They believed that a peo- 
ple politically organized as a democracy 
could bind itself to respect life, liberty, 
and property and could covenant that 
those who wielded its power for the time 
being should do so reasonably under 
God and the law. 

That idea, on which our polity was 
founded, is under attack from many 
sides. Some say it is psychologically 
impossible. 
impossible since the very idea of gov- 
ernment negates it. Some say it is a 
mere product of a class-organized so- 
_ciety and must disappear. Some say 
it never was more than a pious illusion 
—that law never was more, and in its 
nature is nothing more, than whatever 


Some say it is logically: 


is done officially. Some revert to the 
ancient deification of rulers and, put- 
ting their faith in the divine right of 
the majority for the time being, consider 
any legal limitation of majority action 
impertinent. 


The Product of Civilization 


OR the moment, then, indeed since 

the world war, we are living under 
a gospel of power. Law is whatever 
can get by. 


The whole history of civilization re- 
futes this philosophy of give up. At 
least half of civilization, and the half 
without which the other half could not 
have been achieved, is the conquest of 
internal or human nature, the subjec- 
tion of internal nature to the exigencies 
of social life. If in the course of this 
conquest men have developed or set up 
political power and agencies of exercis- 
ing it, they have also developed or set 
up legal institutions for making the ex- 
ercise of that power uniform and sys- 
tematic and predictable. 

I submit that liberty, property and 
law are products of civilization and that 
it has proved possible to hold down all 
domination, sacerdotal, military, politi- 
cal or economic, by legal institutions. 
The English speaking peoples have 
stood with the Romans as the builders 
of law for the world. The Romans gave 
us administrative organization and 
method; the English gave us judicial 
organization and method. With these 
two in balance liberty and property are 
secure. 
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ERHAPS the earliest case in the 
United States dealing with life in- 
surance placed in trust is Cables v. Pres- 
cott, 67 Me. 582 (1878) but involving a 
policy dated January 1, 1866. However, 
the life insurance trust has had substan- 
tial use and development only since 1920. 
It would not seem as a matter of first 
impression that there should be anything 
unusual or difficult in the matter of 
establishing a trust to handle proceeds 
of life insurance. However, as one ex- 
plores the decisions and the expressions 
of commentators, he begins to realize 
that the unusual features which present 
themselves arise from the peculiar na- 
ture of the insurance contract itself. 
Remsen, “Preparation of Wills and 
Trusts,” 2d Ed., page 312, observes: 


“‘Life insurance trust agreements will 
necessarily embody many provisions not 
required in trust agreements involving 
other types of property, because of the 
peculiar characteristics of life insur- 
ance.” 


In the early stages of the life insur- 
ance trust, there was a great deal of 
speculation by the Bar on the nature of 
the unfunded revocable trust in which 
the trustor reserved all of the life ben- 
efits and privileges under the policy, 
leaving to the trustee the right only to 
collect the proceeds upon the death of 
the insured. They questioned whether 
there was sufficient res to establish the 
trust. 

Fraser in “Personal Life Insurance 
Trusts in New York,” 16 Cornell Law 
Quarterly 19, pointed out: 


“That the legal title in the policies does 
not pass to the bank during the lifetime 
of the insured, means that there is no 
trust of the policies during that pe- 
riod.”’1 


From address before Trust Division, American 
Bar Assn., July 1939. 


According to Fraser, “upon the in- 
sured’s death, the bank as the beneficiary 
named in the policies takes legal title to 
the proceeds and for the first time be- 
comes a trustee.’ 


A. Samuel, in “Equity’s Enforcement 
of Life Insurance Trusts,” 15 Chicago- 
Kent Review 202 at 204, observes:- 


“Since it is a general rule that an ex- 
pectancy cannot become the subject of a 
trust, it might appear at first glance that 
a life insurance trust predicated on the 
interest which the trustee bears as ben- - 
eficiary under a revocable life insurance 
policy, must fail for lack of sufficient 
res. Nevertheless when the question has 
presented itself, most courts have held 
that a valid trust is created.”3 


This majority rule has been embodied 
in the Restatement of the Law of Trusts, 
Section 84. 


Other Limitations 


The question with reference to the 
testamentary character of the life insur- 
ance trust seems to have been settled by 
the cases treating a life insurance policy 
as a valid third party contract.4 The 


1. Chicago, Milwaukee & St. Paul Ry., 41 Sup. 
Ct. 81. 254 U. S. 196, Brown v. Spohr, 73 N. E. 
14 (N. Y.). Central Trust Co. v. Gaffney, 109 
Co. v. Haven, 108 N. E. 819 (N. Y.) 

. Hanna on “Some Legal Aspects of the Life 
Insurance Trusts,’’ 78 University of Pennsyl- 
vania Law Rev. 368, at 370. 

. Hirsch v. Auer, 40 N. E. 397 (N.Y.) Ken- 
drick v. Ray, 53 N. E. 823 (Mass.) Lauter- 
bach v. New York Investment Co., 117 N. Y. 
Supp. 152. Lashly v. Lashly, 102 S. 229 (Ala.) 
Bose v. Meury, 163 Ttl. 276 (N. J.) Gurnett 
v. Mut. Life Ins. Co., 191 N. E. 250 (Ill) 
Restatement of Law of Trusts, Sec. 84-B. 
West Jersey Trust Co. v. Read, 158 Atl. 113 
(N. J.) Supreme Lodge, Knights and Ladies 
of Honor v. Ulanowsky, 92 Atl. 711 (Pa.) 
Contra: Staples v. Murray, 262 Pac. 558 
(Kans.) Fisher v. Donovan, 77 N. W. 1778 
(Nebr.) Bennett v. Roseborough, 116 S. E. 
788 (Ga.) 

. Johnson v. Scott, 137 N. Y. Supp. 248. Chase 
Natl. Bank v. U. S., 73 L. Ed. 405. Tyler 
v. Treasurer & Receiver General, 115 N. E. 
300 (Mass.) 
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following cases expressly hold the trust 
not testamentary: Gurnett v. Mutual 
Life Ins. Co. of N. Y., 191 N. E. 250 
(Ill.) In re Soper’s Estate 264 N. W. 
427 (Minn.) See also—46 Harvard L. 
Rev. 818. Here again the majority rule 
is expressed in the Restatement, Section 
57. 


There is the question of the date from 
which the rule against perpetuities must 
be applied. The authorities are meagre. 
The Hawaiian Supreme Court on Sep- 
tember 14, 1937, held in the case of Man- 
ufacturers Life Insurance Co. v. Von 
Hamm Young Company, (noted in 86 U. 
of Pa. L. Rev. 211, and 65 Trust Com- 
panies 641), that the rule in the case of 
an unfunded revocable life insurance 
trust is the same as in that of any other 
revocable trust. Where, however, the 
trust is irrevocable, variations of the 
terms of the policies, whether or not 
they are assigned, whether the trust is 
funded or unfunded, may determine the 
result. Usually settlors would be ad- 
vised to create trusts which are valid 
under the computation of a period begin- 
ning at the date of the creation of the 
trust.® 


From the standpoint of the trustee, 
legal principles which are not deeply and 
firmly grounded furnish an unsatisfac- 
tory base upon which to erect a trust 
structure. If there is a diversity of 
opinion on the point, the trustee will as- 
sume that the weight of authority will 
fall upon the most unfavorable aspect of 
that diversity. So far as the decisions 
and statutes are silent the trustee will 
endeavor to supply specific expressions of 
purpose and intent. Accordingly, there 
follows an enumeration of provisions 
which should be beneficial, protective and 
calculated to facilitate the administra- 
tion of the trust. The list is not ex- 
haustive and case or statutory law in 
many states may render many of them 
needless. 


Preliminary Investigations 


In whatever state the situs of the 
trust is to be, the trustee contemplating 


5. Leach on “Perpetuities,” 51 Harvard Law Rev. 
638, at 663. 


the acceptance of an unfunded life in- 
surance trust will first satisfy himself 
on the following points: 

1. Under the particular policies of in- 
surance—(a) Can the proceeds be made 
subject to the trust? (b) Must the con- 
sent of the beneficiary be secured ?® 

2. If so, should this be done by change 
of beneficiary or by assignment?7 If the 
state of situs is one in which dower, 
community property or any other statu- 
tory property right of the wife is recog- 
nized, and a spouse is beneficiary, what 
procedure is necessary to subordinate the 
interests of the spouse in the policies? 

3. There is at present a great diversity 
in the requirements of the various com- 
panies. It will accordingly be desirable 
to ascertain in advance what these forms 
and requirements may be in order that 
delay may be avoided after the declara- 
tion has been executed. 

4. Is there any statutory limitation 
on assignment or change of beneficiary 
in the state which would be the situs of 
the trust? In some states limitations 
exist in favor of the spouse; in some 
states in favor of creditors.® 

5. If it is proposed to use the change 
of beneficiary, then under the local state 
law— 

(a) Do the policies alone (with pro- 
visions for custody by the trustee and 
the trustee’s contingent right to pro- 
ceeds upon the death of the insured) sat- 
isfy the requirement for a trust res? 
A great majority of states have not 
spoken on the point. If the situs of the 
trust is to be one of the minority states 
(which take the position that a trust res 
is not established) or a state in which 
the rule is not expressed, prudence might 
indicate that one or more of the life- 
time economic benefits of the policies be 
transferred to the trustee as assuring a 
res.? 

(b) Is the trust testamentary in char- 
acter ?1° 


6. Central Natl. Bk. v. Hume, 32 L. Ed. 370. 
Shawnee State Bk. v. Royal Union Life Ins. 
Co., 274 P. 182 (Kans.) 

. Remsen (supra) 315-319. 

. Remsen (supra) pp. 318 and 319. 

. Samuels, ‘“‘Equity’s Enforcement of Life In- 
surance Trusts,” 15 Chicago-Kent Rev. 204. 

. Samuels (supra) 204; Margulis 10 St. Johns 
L. Rev. 291. 
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(c) From what date will the rule 
against perpetuities and the suspension 
of alienation run? Unless the local law 
is very clear, the draftsman would prob- 
ably confine himself to the rule as run- 
ning from the date of the execution of 
the declaration.1! 


Under The Assignment Method 


6. If it is proposed to use the assign- 
ment method— 

(a) What are the rights to be assign- 
ed? In this respect the particular poli- 
cies must be consulted in order to ascer- 
tain whether the consent of the bene- 
ficiary is required for assignment, and 
to determine whether any of the rights, 
privileges or options under the policies 
cannot be assigned. If it is intended to 
transfer to the trustee only a part of the 
economic benefits, then those assigned 
and those reserved should be described 
with particularity. Under certain con- 
tracts the insured cannot be deprived 
of disability benefits. 

(b) According to Phillips in 81 Univ. 
of Pa. L. Rev. 284, “words of transfer 
and assignment should not be included 
if the settlor desires to retain control 
of policies.” 

7. Should the declaration of trust be 
executed before the assignment or re- 
quest for change of beneficiary is made? 
Those insurance companies which require 
reference to the trust in the assignment 
or change of beneficiary form will insist 
that the declaration be in existence. It 
would seem prudent to follow this prac- 
tice in any event, thus eliminating situa- 
tions where policies might be changed to 
the trustee as beneficiary and the death 
of the insured occur prior to the com- 
pletion of the trust declaration, leaving 
the trustee with a passive trust.!2 

8. What is the rule in the local state 
if the insured dies before the change of 
beneficiary or ownership is endorsed on 
the policies ?1% 

9. What is the situs of the respective 
insurance contracts involved—(for rules 
of interpretation and enforcement) ?14 

10. What is the purpose of the trust? 
Is it practical and are the prospective in- 
Surance proceeds sufficient, apparently, 
to effectuate it? Is it probable that the 
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insured will be able to keep the insurance 
in effect? The mortality rate in insur- 
ance trusts over the last decade has been 
rather high, many policies being allow- 
ed to lapse without advice to the trustee. 

11. Tax consequences should be care- 
fully appraised before the trust is agreed 
upon. If it is desired that the insur- 
ance placed in trust shall have the ben- 
efit of the insurance exemptions, consid- 
eration will be given to revocability. If 
all of the economic benefits are being 
transferred, the question of gift tax is 
raised and the corollary of valuation for 
tax purposes. If an assignment of all 
the economic benefits is made, for the 
purpose of realizing benefits as to estate 
and inheritance taxes, then the question 
of contemplation of death must be raised 
and settled. 

12. The final inquiry, upon which most 
emphasis should be placed, is that of 
determining in advance, and then care- 
fully incorporating in the declaration of 
trust, such provisions as will make the 
declaration of trust entirely consistent 
with the exercise of the rights, privileges 
and options, as expressed in the respec- 
tive policies of insurance. Distressful 
cases have arisen where certain rights 
of the insured denied by the declaration 
of trust were yet exercisable under the 
policies. 

11. For a discussion and collection of citations, 

see Fraser, “‘Personal Life Insurance Trusts in 
New York,” 16 Cornell Law Quar. 19; Leach 
“Perpetuities,” 51 Harv. L. Rev. 638 at 663. 

- See Remsen (supra) 323. 

. For an excellent discussion and collection of 
authorities see Gingsberg v. Butler, 217 Calif. 
467, 19 Pac. (2) 790, 78 ALR 970. 


. N. Y. Life Ins. Co. v. Jackson et al., 58 Sup. 
Ct. 871. 
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Revocable Unfunded Trust 


In the case of the typical revocable un- 
funded trust, established by change of 
beneficiary, where the trustor desires to 
retain all of the lifetime economic ben- 
efits, the draftsman will consider in the 
light of the local law the inclusion in the 
declaration or agreement of trust, provi- 
sions relative to the following: 


1. A description of the policies. Some 
trustees prefer to have the policies spe- 
cifically described in the body of the 
declaration. Others prefer to describe 
specifically the policies on a schedule 
sheet incorporated by reference in the 
trust. Still others prefer to have the 
policies only generally described as such 
policies, of which the trustee has notice, 
as may be in effect and under which the 
trustee is beneficiary at the time of the 
insured’s death. The latter practice 
would be indicated in states where the 
minority rule on trust res prevails, and 
perhaps in states where the rule has 
not been expressed. 


2. A specific limitation of the trustee’s 
duties, during the insured’s life, to the 


safekeeping of the policies. 

8. The reservation of the 
economic benefits by the trustor by speci- 
fic enumeration (including any disability 


lifetime 


benefits). This is particularly impor- 
tant if a form of assignment is used. 

4. Negativing any duty on the part 
of the trustee as to the payment of pre- 
miums or any liability for the lapse or 
other failure of the policies. The local 
rule as to the effectiveness of exculpatory 
provisions should be carefully checked. 

5. Conditions precedent to the trus- 
tee’s duty to collect, namely that trus- 
tee be notified of insured’s death; if suit 
be necessary, it be indemnified. 

6. Requirement that the trustee use 
reasonable efforts only. The term “best 
efforts” probably imposes an unduly high 
degree of care. 

7. Trustee’s powers to adjust and com- 
promise claims or suit. 


Investment Powers 


8. Investment provisions designed to 
enable the trustee to purchase assets of 
decedent’s estate. If one purpose of the 


insurance trust is to provide funds for 
the payment of claims and taxes in dece- 
dent’s estate, care must be exercised not 
to make the purchase of estate assets 
mandatory upon the trustee. The safer 
practice would be simply to authorize the 
trustee in its discretion to invest in as- 
sets of the insured’s estate without refer- 
ence to a purpose to enable the personal 
representative to discharge taxes and 
claims. On the same theory, it is per- 
haps better practice not to authorize the 
trustee to make loans to the estate, as 
indicating too clearly the purpose of the 
trust as being supplemental to the dece- 
dent’s estate. 

In the matter of the investment itself, 
the trustee will be obliged to employ 
sound discretion, and the value of the 
asset to be purchased should be deter. 
mined on an actual and not a fictitious 
basis, otherwise the trustee may be sur- 
charged for an abuse of discretion. In 
this respect the trustee may prefer to 
have a consultant named, who shall be 
given the power of direction with respect 
to the purchase of estate assets, includ- 
ing the specific asset to be acquired and 
the price to be paid. 

In the event this plan be used, the 
distribution provisions of the will and 
of the insurance trust should be at least 
as nearly parallel as the rule against per- 
petuities and the suspension of aliena- 
tion applying to the trust and will, re- 
spectively, will permit. 

9. The general powers the trustee is 
accustomed to receive in the general 
management of property under the usual 
inter vivos trust. 

10. The expression of rates for the 
trustee’s compensation. 

11. Directions as to the payment of 
inheritance, estate or gift taxes payable 
by the trustee from the trust. 

12. The allocation of taxes, expenses, 
fees, etc., to principal and/or income. 

13. The disposition of accrued income 
on the death of the life tenant. 

14, Payments directly by the trustee 
for the use of minors or incompetents. 

15. Notice of events, such as death, 
birth, marriage, change of residence, etc., 
making changes in the operation of the 
trust. 
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16. A clause making the trust provi- 
sions severable. 

17. A resignation clause. 

18. A clause fixing the situs of the 
trust contract. 

19. A clause providing for addition of 
property. 

20. A clause providing for amendment, 
withdrawal and revocation. 


The Funded Trust 


In the case of the funded trust, the 
preliminary investigation, above de- 
cribed as to the unfunded trust, will 
also embrace the following inquiries: 


1. What specific forms of assignment 
are required by the insurance companies 
involved? And will they accomplish the 
transfer of the interests, as contemplat- 
ed in the trust plan? 

2. What interpretation does the legal 
department of said companies place upon 
the assignment as requiring, or not, that 
after assignment, the assignee request 
a change of beneficiary to himself? 
Would it be preferable to change ben- 
eficiary to estate and then assign? 

3. Does assignment itself effect a 
change of beneficiary? 

4. Under the particular contract of 
insurance, does assignment require the 
consent of the beneficiary? 

5. In the state of the situs is there 
any statutory limitation upon the right 
of assignment? 

6. In the state of the situs, does a 
funded trust, providing for the use of 
income for payment of premiums, violate 
any rule against accumulations? 

7. What is the rule under the law and 
decisions of the state of the situs as to 
the excess of income over premium re- 
quirements? 

8. Under the proposed plan should the 
trust be revocable or irrevocable? If 
irrevocable, what is the gift tax conse- 
quence—state and federal? And what 
is the basis of value? 

9. In the local state, what are the 
rights of creditors with respect to as- 
signment of insurance policies? 


Additional Provisions 


In the declaration relating to a fund- 
ed trust, the trustee will desire to have 
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in addition to those mentioned as to the 
unfunded trust, the following provisions: 

1. A complete and detailed description 
of the rights to be transferred to the 
trustee, and those, if any, reserved to 
trustor. 

2. Exhaustive provisions with refer- 
ence to the fund in order that it may be’* 
used both as to income and principal to 
the point of exhaustion for the main- 
tenance of the policies. 

3. Complete power in the trustee to 
exercise for the protection of the poli- 
cies all of the life benefits, rights, priv- 
ileges and options to the exhaustion of 
the values of the policies or resulting in 
such fully paid or extended policies as 
the then value of the policies will pro- 
cure. 

4. Specific directions as to the use of 
income in excess of premium require- 
ments, having in mind particularly the 
laws and decisions in the state of the 
situs with reference to accumulations in 
such cases. 


Business Insurance Agreements 


Declarations relating to the so-called 
business insurance trusts fall into two 
groups: those dealing with corporate 
stock and those dealing with partnership 
interests. In the former, the draftsman 
will follow the general pattern of the life 
insurance trust agreements above de- 
scribed, choosing the funded or unfunded 
form so as to conform to the plan select- 
ed for the handling of the stock. 

The following preliminary questions 
will require determination by the trustee 
before work is begun upon the declara- 
tion :— 
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1. By whom shall the premiums upon 
the insurance be paid? 

2. In case the policy is taken out by a 
person other than the insured, or taken 
out by the corporation, is there any doubt 
about insurable interest? If by the corp- 
oration, what are the rights of creditors 
in the proceeds? 

8. If the trust is to be funded, in 
whole or in part, for the payment of 
premiums, then the provisions and in- 
quiries above referred to in the funded 
trust should be considered. 

4. Is the title to the stock to be vested 
in the trustee? If not, will the plan, 
under the local law, escape testamentary 
classification ? 


Reservation of Rights 


5. If it is proposed to vest title to the 
stock in the trustee, what disposition is 
to be made of dividends and stock rights, 
assessments and all other stockholder 
rights, privileges and liabilities? The 
draftsman will consider whether such 
reserved rights shall be exercised by con- 
sultancy and direction or by proxy hold- 


ing. It is incumbent upon the trustee to 
ascertain not only whether the plan as 
outlined is legal, but whether it is prac- 
tical. In this connection the trustee will 
consider whether the ownership of stock 
imposes upon it special responsibilities 
with regard to the conduct of the corpo- 
ration’s affairs and liabilities for failure 
to observe these responsibilities, and 
whether it incurs statutory stockholder’s 
liability. 

6. If the trust is to be funded, then 
what has been said with reference to 
accumulations in the funded trust is ap- 
plicable here. 

7. Whether the premiums are being 
paid by the insured, by another or by 
the corporation, the draftsman will con- 
sider the tax consequences. 

8. In connection with the purchase of 
stock with the proceeds of the insurance 
policies in the trust, consideration will 
be given to the procedure to be followed 
if the fund is inadequate to purchase the 
stock of the decedent. A method of ar- 
riving at values should be considered and 
if adequate funds are not provided, a 
method of making deferred payments 
and securing the same. 

9. In the event the proposed trust in- 
volves the acquisition of insurance upon 
various lives, consideration should be 
given to provisions making restitution 
to the estate of the decedent for his in- 
vestment in the policies upon the lives 
of the survivor or survivors,—usually 
on a cash surrender value basis. 

10. Consideration should be given to 
the propriety of incorporating in the 
insured’s will a direction to his executor 
to sell the specific stock, and possibly to 
the propriety of fixing in the will a 
method of value determination for the 
purpose of such sale. 

11. Consideration should be given to 
the questions whether or not the trust 
shall terminate upon the death of the 
first insured, or whether it is desirable 
or practical to endeavor to carry it on 
through succeeding lives. 


Partnership Case 


The business insurance trust, design- 
ed to acquire or account for the interest 
of the deceased partner, is an extension 
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of the plan designed for the purchase of 
corporate stock upon the death of a 
stockholder. However, the distinctive 
character of the partnership and its pe- 
culiar incidents necessitate a different 
approach. A draftsman will consider 
these preliminary questions in the light 
of the particular partnership structure 
involved and the local statutory and case 
law: 

1. Can a partner in his lifetime make 
a valid executory contract for the sale 
of his partnership interest to the sur- 
viving partners, the sale to be consum- 
mated upon his death by payment of a 
fixed or determinable consideration to his 
nominee, executor or administrator? 


2. Does such sale stand in lieu of sta- 
tutory accounting by the surviving part- 
ners? 

3. In the event the partnership should 
be insolvent at the date of his partner’s 
death, what is the local rule as to the 
marshalling of assets? 


4. Is it desirable to arrange a plan 
under which the surviving partners 
would pay a deficiency existing in the 
case where the proceeds of insurance 
should be less than the fixed or subse- 
quently ascertained value of the de- 
ceased partner’s interest? 


5. What is the character and history 
of stability of the partnership and as a 
practical matter is it likely to be one 
which will endure? 


6. Is it proposed to pay the premiums 
upon the partners’ lives from partner- 
ship funds and as a partnership obliga- 
tion? If so, what are the rights of part- 
nership creditors to follow the proceeds 
of such policies? 

7. If the policies are taken out by the 
individuals, what are the insurance 
exemptions under the local law as to in- 
dividual creditors, and what are the sta- 
tutory rights of the spouse or other mem- 
bers of insured’s family, and how, if at 
all, may these rights be barred as to the 
policies in question? 

8. What provision should be embodied 
providing for the termination of the 
agreement upon the failure of any of the 
parties to keep the insurance in effect, 
or upon the insolvency or dissolution of 
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the partnership, and what disposition of 
the policies shall be made at that time? 

9. In the event of actions against the 
trustee by personal representatives of the 
deceased partner, by partnership or in- 
dividual creditors, what assurances, in- 
demnities and security for expense can 
be given the trustee? 

10. Are. provisions desired to refund 
to the estate of the deceased partner the 
values contributed by him to policies 
on the lives of the surviving partners? 


Choice of Arrangements 


Consideration should be given to the 
determination as to whether the arrange- 
ment should be one for an executory sale 
through a trust of the partner’s interest 
to the surviving partners, one enabling 
the surviving partners, through the me- 
dium of the trust, to discharge the sta- 
tutory accounting with the estate of the 
deceased partner, or one, whereunder in 
consideration of like action by the others, 
each partner on his own application and 
at his own expense should provide in- 
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surance in a trust for his own benefi- 
ciaries, and agree to maintain in his 
own will a provision bequeathing his in- 
terest in the partnership to the surviving 
partners, it being assumed that said in- 
surance will be maintained in an amount 
approximating the value of the partner- 
ship interest. This last arrangement is 
suggested without recommendation, 
merely as being provocative. 

The object in view is an arrangement 
which, if the partnership should be in- 
solvent at the partner’s death, and part- 
nership creditors’ claims threaten the de- 
ceased partner’s estate, will keep the 
funds of the insurance trust completely 
out of relation to the deceased partner’s 
estate and armed with the immunities 
provided by the local law for insurance 


payable to named beneficiaries other 
than the estate.15 

It is impossible to generalize and what 
has been said, therefore, has been toward 
developing a formula rather than a form. 
One final caution might be expressed. 
From the trustee’s standpoint there has 
been a tendency to overemphasize ex- 
culpatory provisions. Better far to 
eliminate, in the drafting, situations 


which could result in unusual and undue 
liabilities or responsibilities of the trus- 
tee than to endeavor to relieve the trus- 
tee in the event they shovld occur. 


15. Interesting cases on various partnership in- 
surance plans are: Coe v. Winchester, 33 Pac. 
(2d) 286 (Ariz.) McKinnon v. McKinnon, 56 
F. 409. Murphy v. Murphy, 104 N. E. 466 
(Mass.) Kavanagh v. Johnson, 195 N. E. 797, 
738 ALR 980. 
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66 6 S the government giveth, so 
the government taketh away.’ 
The two are just as inseparable as 
Death and Taxes, with respect to which 
companionship a radio commentator re- 
cently noted that at least Death didn’t 
get worse every time Congress met.’ 

In this war to preserve the estate for 
the family of a Policyholder, there are 
several lines of defense. The first line 
is to divide the estate before the gov- 
ernment does it, by creating trusts for 
various beneficiaries without stripping 
yourself entirely of your property. The 
move to broaden the tax base has al- 
ready begun in both Federal and State 
taxes, making the necessity for tax sav- 
ing applicable to the relatively low tax 
brackets. 

As a second line of defense, the life 
insurance company makes available in 
liquid form the portion of your estate 
necessary for taxes and debts. 

The program should cover the follow- 
ing needs: 


1. Milton Elrod, The “Fifth Option” of Insur- 
ance, 66 Trust Companies 555. 


a. Provide a cash fund necessary for 
taxes, administration expenses, debts 
and miscellaneous charges. 


b. Provide an amount necessary for 
the period of greatest dependency of 
the children, namely, while growing up 
and in school, the life of the widow, and 
the retirement period of the insured. 


c. Provide for special objects—edu- 
cation, extra gifts, charitable gifts, etc. 


One of the important points often 
overlooked by the policyholders is that 
by placing the insurance proceeds in 
trust, multiple transfers may be avoid- 
ed, thus lessening the tax burden. The 
taxpayer should provide for the ulti- 
mate disposition of his property so far 
as is practicable, and so far as the rules 
against perpetuities will permit. 

The money provided for taxes should 
be made payable in such a manner that 
it is not itself subject to tax. The in- 
surance proceeds, if part of the estate, 
are in the top bracket of taxation. Avoid 
this result by creating a trust. The 
trust agreement will direct the trustee 
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to collect the proceeds and invest them, 
and in its discretion purchase such as- 
sets as are offered by the executor. 
This gets cash into the executor’s hands 
without making it a part of the taxable 
estate, and prevents any sacrifice and 
forced liquidation of valuable assets. 
The only tax is the gift tax based on 
the cash surrender value of the policy 
and the premiums paid. 

It is vital that discretion in the pur- 
chase of assets of the estate be vested 
in the trustee. In case of bankruptcy 
of the estate, lack of discretion would 
force the trustee to purchase worthless 
assets. The will should authorize the 
executor to sell securities of the estate 
to the trustee, and it should further 
authorize the executor to loan to the 
trustee to finance a suit to collect the 
insurance.” 

Cash, bonds and real estate are in- 
active things and their situation in the 
trust is clear, but insurance is active 
prior to maturity. The policy gives the 
insured a bundle of rights. The trust 
instrument must clearly and definitely 
provide that these powers shall belong 
to the trustee, beneficiary or trustor. 


Special Considerations 


The ordinary trust forms are not ap- 
propriate as so many special provisions 
are necessary in life insurance trusts. 

Use simple language and terminology. 
The subject-matter should be described 
clearly. The method of listing insur- 
ance policies by companies and number 
either in the instrument or in a schedule 
attached, is simple and easily carried 
out. 


The method of making additional in- 
surance policies subject to the trust 
should be definitely stated. Converting 
and rewriting the policy should also be 
provided for. Policies should be de- 
posited with the trustee to efficiently 
administer the estate. 


Choice of Methods 


Two methods of including the insur- 
ance in the trust are available—assign- 


2. D. S. Remson, The Preparation of Wills and 
Trusts, 325. 


ANCILLARY ADMINISTRATION 


A New Jersey 
Fiduciary With 
A Proven Record 


MONTCLAIR TRUST COMPANY 


MONTCLAIR, NEW JERSEY 


Member Federal Deposit Insurance Corporation 
—————— 


ment of the policy and change of bene- 
ficiary. The latter should be used where 
the trustee’s only interest is to receive 
the proceeds at death. If the trustee 
is to have active duties during the in- 
sured’s life, then assignment is requir- 
ed to give a present interest. Funded 
trusts are of this sort. In providing 
for assignment or pledging of the policy, 
be careful not to conflict with the 
change of beneficiary provision in the 
policy. 

Assignment of policy to trustee with 
reservation to trustor may raise the 
question of testamentary disposition. 
Change of beneficiary raises no such 
issue, with its accompanying plague of 
questions. 

The same procedure should be fol- 
lowed in providing for additions to the 
trust. Take the precaution to examine 
the policies to see if they fit into the 
trust and eliminate the interests of 
everyone but the insured. 


Reservation of Rights 


The need for reservation of rights in 
policies is well summarized by Richards 
on Insurance at page 690. 


“If the various rights under the poli- 
cies are not expressly reserved to the 
insured, he cannot exercise all or any of 
them, unless, of course, the trust is re- 
vocable. This is so, though the policies 
may expressly reserve to the insured the 
right to change the beneficiary. Nor 
could the insured exercise such rights 
even with the express consent of the trus- 


2a. See Mutual Benefit Life Insurance Co. v. 
Clark, 81 Cal. App. 546, 254 Pac. 306. 
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tee for such action would amount to a 
total or partial extinguishment of the 
trust by way of a reconveyance to the 
insured. The trustee, who reconveys 
trust property, is liable to the beneficiary 
for the value of the property so recon- 
veyed and an action may be brought di- 
rectly against the trustee without joining 
the insured as a party defendant. 

“The insurance company may not al- 
low the insured to exercise any option 
or privilege, even though the trustee 
consent. An insurance company which 
recognizes a trustee as beneficiary, is 
under a duty to make inquiry as to the 
terms of the trust before it permits the 
insured to exercise any option or receive 
any benefit under the terms of any pol- 
icy. Knowledge of the trust instrument 
will render the company liable to the 
beneficiary, if it should permit the in- 
sured to exercise any option or should 
make any payment to the insured which 
contravenes the terms of the trust in- 
strument. The company is liable though 
the trustee consent to the insured exer- 
cising such rights or receiving any pay- 
ment, if he was exceeding his authority.” 


A general clause, followed by an 
enumeration of the specific rights re- 
served, is the proper method of reserv- 
ing these rights. The trust should pro- 
vide that the rights retained by the 
trustor may be exercised without con- 
sent or participation of any other per- 
son. A simple letter should be sufficient 
for facility and speed. 

The weight of opinion now is that 
broad reservation of rights may be in- 
cluded without making the agreement 
testamentary. The change of bene- 
ficiary is the most important reservation 
to be made. Disability payments being 
personal to the trustor should be re- 
served to him by specific reference, with 
direction to whom paid in case of mental 
incapacity, whereas double accidental 
death payments should go into the trust 
and thus increase it. 


Flexibility 


The nature of insurance business de- 
mands precise specifications of powers 
and duties toward proceeds and does 
not permit the insurance company to 
undertake discretionary duties. The 
trust gives greater flexibility both in 


discretion as to powers and duties as 
well as by enabling a combination of 
policies of different companies to be 
unified under one management. 


Since the trust is to meet future un- 
known conditions, it must be flexible. 
All contingencies must be adequately 
provided for. Most important is that 
the trustor reserve the right to increase 
the trust to meet changing conditions 
and increases in taxes. It is foolish to 


have an inflexible arrangement for an 
educational policy without guaranteeing 
the child’s support in the meantime. 


Unless opposed to the object of the 
trust, the power to revoke and to amend 
should be reserved. There are few 
cases in which the right to amend to 
suit future changing conditions should 
be denied. Both powers should be re- 
served as neither will be construed to 
give power to do the other. The dis- 
tinction between the two reservations is 
shown in the principle that the power 
to amend an irrevocable trust does not 
go to the extent of authorizing an 
amendment which will give power to re- 
voke.* 


Since Burnet v. Wells, 289 U. S. 670, 
there has been little use for an irre- 
vocable trust, since the greatest utility 
of an irrevocable trust is to reduce 
taxes. There is some advantage in an 
irrevocable trust for marriage, separ- 
ation and divorce settlements to assure 
fulfillment of the settlements without 
power by one of the parties to break 
the agreement. 


There should be no covenant on the 
part of the trustor to pay the premiums 
which the trustee by duty must enforce, 
thus probably leading to financial dif- 
ficulties on both sides. This does not 
of course limit the provision that the 
trustee may receive in a funded trust 
the premiums from outside sources if 
the income of the trust is inadequate. 


3. Appeal of Dickerson, 115 Pa. St. 198, 8 Atl. 
64; National Newark Co. v. Rosahl, 97 N. J. 
Eq. 74, 128 Atl. 586; Brady v. Ham, 45 Fed. 
(2) 454. 

. Jones v. Old Colony Trust Co., 251 Mass. 309, 
146 N. E. 716; Stone v. Hackett, 12 Grey 227; 
Davis v. Ney, 125 Mass. 590. . 
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Application of Perpetuity Rule 


The trust must be in existence when 
the insurance is put into it. Conse- 
quently, a trustee under a will cannot 
take as he does not exist until the will 
is probated. Create a present trust in- 
corporating specifically all the terms 
desired. To incorporate by reference 
the terms of a will raises the question 
of intent. 


Care must be observed not to violate 
the rule against perpetuities. If the 
proceeds are retained by the insurance 
company under the installment option, 
followed by payment of principal of 
remaining installments to trustees for 
beneficiaries not in being at the time of 
purchase of the policy, the rule applies 
to the total of the two periods, and the 
trust may be void. 


It may be wise for the policyholder 
to state at the beginning of the instru- 
ment whcther he intends an immediate 
trust or a contract to make a trust, for 
if he does not, then the grantor’s life 
may be considered in measuring the 
rule against perpetuities.* 


Rights of Insured’s Creditors 


All states, except Virginia, have 
special exemption statutes barring cred- 
itors of the insured from seizing the 
cash value of insurance policies, even 
though the insured has the right to 
change the beneficiary. If the policy 
is essentially one of life insurance, it 


4a. See Gurnett v. Mutual Life Insurance Com- 
pany, 356 Ill. 612, 191 N. E. 250 (1984). 
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is clear that the exemption statutes pro- 
tect cash values, as well as proceeds, 
though the insured has the right to 
change beneficiaries.5 Even’ revocable 
trust agreements do not confer upon 
the creditors rights in the proceeds or . 
cash values.® 


Exempt property constitutes no part 
of the bankrupt estate.? To enjoy the 
exemption, the policy must be payable 
to one of the beneficiaries named in the 
statute. But the exemption does not 
apply if the insured obtains the cash 
surrender value and pays the same to 
the beneficiary. The bankrupt insured 
may even borrow on insurance, which 
nevertheless remains free from cred- 
itors.1° 

The Federal Government has the 
right to satisfy its tax claims from the 
cash surrender value of the policy, but 
if there is a named beneficiary who has 
a property interest in the policy, the 
government cannot disturb the rights 
of such beneficiary.11 Where the pol- 


5. In re Messinger (N. Y.) 29 Fed. (2) 158; In 
re Newberger (Okla.) 1 Fed. Supp. 685; In re 
Reiter (Conn.) 58 Fed. (2) 631; Cannon v. 
Lincoln National Life Ins. Co. (Wis.), 2438 
N. W. 320. 

. In re Bosak, (D. C. Pa. 1935) 12 Fed. Supp. 
278; In re Phillips (D. C. Pa. 1934) 7 Fed. 
Supp. 807; Gurnett v. Mutual Life Ins. Co. of 
N. Y., 268 Ill. App. 518, aff. 356 Ill. 612. 

. Joseph v. New York Life Ins. Co., 159 Atl. 67; 
Chatham Phenix National Bank and Trust Co. 
v. Grosney, 251 N. Y. 189. 

. Swartz v. Holzman, 69 Fed. (2) 814. 

. Baxter v. National City Bank (Ohio), 189 N. 
E. 514. 

. In re Vaughn, 2 Fed. Supp. 385, affirming 
Lwenstein v. Koch, 165 Appl. Div. 760, 217 
N. Y. 689. : 

. McGuirk v. Kyle, 82 Fed. (2) 212; Cannon v. 
Nicholas, 80 Fed. (2) 934. 
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icy is payable to the estate, there is no 
protection from the creditors of the in- 


sured.!2 Under the statute, fraudulent 
acts of the insured, however, usually 
render this provision voidable.1* So 
also even without the statute.* And, 
without the statute, the creditor is en- 
titled to take out the amount of the 
premiums.'® Dividend payments are ex- 
empt unless payable in cash to the in- 
sured.!6 

However, annuities and life insur- 
ance have been held by the courts to be 
dissimilar, and immediate annuity con- 
tracts are not exempt from the creditors 


12. In re Greenspan, 8 Fed. Supp. 582. 

13. In re Hirsch (N. Y.) 4 Fed. Supp. 708; Stutz- 
man v. Fidelity Life Ins. Co., 172 Ati. 302; 
Equitable Life Assurance Society v. Hitchcock, 
(Mich.), 258 N. W. 214. 

. Burlinham v. Crouse, 228 U. S. 459. 

. White v. Pacific Mutual Life Ins. 
S. E. 340. 

. N. Y. Plumbers’ Specialties Co. v. Stein, 140 
Mise. 161; Randik Realty Corp. v. Moseyeff, 
147 Misc. 619; Martin v. Balis, (Pa.) 18 D 
and C 187. 


Co., 143 


of the insured.1* The _ policyholder 
should ascertain whether deferred an- 
nuity contracts are exempt in the par- 
ticular state. 


Most of the state exemption statutes 
do not specifically mention policies pay- 
able to trustees. But the statutes have 
generally been held to cover the cash 
values and proceeds of policies, not only 
payable directly to the beneficiary, but 
also to trustees for their benefit, even 
though the trust is revocable.18% 


Rights of Beneficiary’s Creditors 


During the lifetime of the insured, 
the creditors of the beneficiary obvious- 
ly cannot reach the cash value of the 
policy, either where the insured has the 
right to revoke or where the beneficiary 
is irrevocably named. Some states have 
statutes exempting proceeds from cred- 
itors of beneficiary, and some specifical- 
ly exempt life insurance trusts.!® The 
creator of a trust can prevent the cred- 
itors of the beneficiary from getting at 
the trust income or principal by the 
insertion of a spendthrift provision. 
Caution is required lest the rule against 
perpetuities render it void. 


Options of settlement under life in- 
surance contracts do not create trusts 
and there must be specific statutes cov- 
ering this point. It would seem that 
even without the statute, a spendthrift 
clause in an insurance contract will be 
effective.2° The spendthrift clause is, 
of course, no protection against the 
claims of the government for taxes.*! 


The clause must be expressly includ- 
ed in the contract. The statutes unani- 
mously do not automatically protect.*? 

To take advantage of certain laws, 


17. Gifford v. Rising, 51 Hun (N. Y.) 1; Sillick 
v. Mason, 2 Barb. Ch. (N. Y.) 79; DeGraw v. 
Clason, 11 Paige (N. Y.) 136. 

18. Bose v. Meury (N. J.) 112 N. J. Eq. 62; Fidel- 
ity Trust Co. v. Union National Bank (Pa.), 
169 Atl. 209; Love v. First National Bank 
(Ala). 153 So. 189; In re Bosak, 12 Fed. Supp. 
276; Potter Title and Trust Co. v. Fidelity 
Trust Co. (Pa.), 175 Atl. 400; 40 W. 75th 
St., Realty Corp. v. Starr, 267 N. Y. S. 740. 

. Commerce Clearing House, Trust and Estate 
Law Service, 4072. 

. Holowaty v. Prudential Insurance Co., 282 IIl. 
App. 584. 

. Matter of Rosenberg, 269 N. Y. 247. 

- Crossman v. Raugh, 263 N. Y. 264. 
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the policyholder may put his property 
in trust in a state other than that of 
his residence, and in the agreement 
provide that the trust is to be construed 
according to the laws of that state. 


Business Interests 


To enable members of a closed busi- 
ness group to perpetuate control in sur- 
viving associates, and furnish the cash 
with which to purchase from the es- 
tate of the deceased member his inter- 
est in the business, insurance is vital. 
A trust provides adequate facilities to 
insure the arrangement being carried 
out. The trust must be so arranged 
that the business continues to function 
smoothly and its value is not reduced. 

Power to control the policy should be 
exercised only with the joint consent 
of all parties. Disability payments, be- 
ing personal, should be reserved to the 
insured. If the business (corporation) 
buys the policies and pays the prem- 
iums, then no tax is levied upon death 


FROM LIFE INSURANCE COMPANY’S VIEW POINT— 


of insured. If the proceeds go into the 
estate of deceased, tax levied upon gross 
estate will include proceeds.?* 


A problem to be solved only through 
insurance trusts is that of the sole pro- 
prietor of a business. The business will 
suffer or fail unless the proprietor is 
succeeded immediately by a new owner. 
Interested employees may buy it 
through insurance. The proprietor may 
pay the premium or even raise the sal- 
ary of the employee sufficiently for the 
premiums, being compensated by the 
knowledge that competent persons will 
get the business and his family be ade- 
quately protected without business 
worries and the problem of disposal. 
Sometimes business is incorporated with 
all of the stock held by one man. This 
form of sole proprietorship is treated 
by combining the treatment of sole , 
proprietorship with that of the cor- 
poration. 


23. Leon Gilbert Simon, Business Insurance, 263. 


ALIGNING POLICY AND TRUST AGREEMENT 


LELIA E. THOMPSON 
Attorney, Connecticut Mutual Life Insurance Co., Hartford, Conn. 


OWEVER the law on the subject 

may develop, there are practical 
business reasons which have led many 
insurance companies to feel that an in- 
quiry into the terms of trust agreements 
affecting their policies is desirable as a 
service to policyholders which it is logi- 
cal for the insurance companies to un- 
dertake. Even if the companies are 
under no legal obligation to examine the 
terms of trust instruments affecting 
their policies, a failure to do so may lead 
to litigation, the cost of which will fall 
largely on the beneficiaries. 

A second group of companies have 
felt that to try to keep informed as to 
the terms of trust agreements to which 
they are not parties, is to assume too 
great an administrative burden and 
might even place upon the companies 


some measure of responsibility in the 
event of a mistake or misfeasance by 
the trustee. 


These latter companies include in the 
beneficiary designation naming the 
trustee, a provision to the effect that the 
company shall not be responsible in any 
way for the carrying out of the terms 
of the trust. The companies which 
pursue this practice usually do not ask 
for a copy of the trust agreement. Since 
such a stipulation, whether contained 
in a change of benefit request or in an 
assignment conveying the policy to a 
trustee, is not a part of the trust in- 
strument, there is a question as to 
whether it would have the effect of lim- 
iting the rights of the cestuis que trus- 
tent. When this practice developed 
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there were no precedents on the subject 
nor have we been able to find any since. 


Furnishing Copy of Instrument 


The other companies ask that a copy 
of the agreement be furnished at the 
time the trustee is named as beneficiary 
or assignee. Because of early opposi- 
tion to furnishing copies of trust instru- 
ments, the insurance companies at- 
tempted to avoid arguments by furnish- 
ing printed statements or questionnaires 
to be executed by a member of the Trust 
Department named as trustee, setting 
forth the substance of the provisions 
affecting the exercise of policy options 
during the lifetime of the insured. Ex- 
perience taught the companies that such 
forms were hastily filled out and too 
frequently did not set forth the actual 
facts. There was nothing left as an 
alternative except to insist upon a fil- 
ing of the complete trust instrument or 
at least such excerpts from it as would 
cover the control of the policy options 
during the lifetime of the insured. 


Counsel for the life insurance com- 
panies are continually impressed with 
the inconsistencies between the terms 
of the trust agreements and the terms 
of the policies. They are constantly 
making efforts to overcome the inconsis- 
tencies and to obtain modifications of 
the terms of the policies or amendments 
to the trust agreement so that they will 
conform. This service which the insur- 
ance companies are attempting to ren- 
der, will, we hope, avoid litigation in the 
future. 


Courts have held that the fact that a 
deed of trust contains full power of re- 
vocation does not render the instrument 
testamentary, or the trust invalid, nor 
does a recital of the power to change the 
beneficiaries invalidate the trust.1* 


It makes no difference whether the 
policy is assigned to the trustee or 
whether the trustee is simply designated 
as a beneficiary, the right to change the 
policy beneficiary being reserved to the 
insured. 


*Footnote material supplied on request. 


Remote Distribution 


It sometimes happens that the in- 
sured will provide, for example, that 
the principal shall be held by the insur- 
ance company and interest paid to his 
wife and after her death to his children. 
Upon the death of the last surviving 
child the principal shall be paid to a 
trust company as trustee under a trust 
agreement affecting other funds. In 
such a case the interest of the trustee 
is remote and it is extremely unlikely 
that the company would have to con- 
cern itself in any way with the effect 
of the trust instrument upon the policy 
options during the lifetime of the in- 
sured. It must, however, be sure that 
there is no violation of the rule against 
perpetuities. 


There is a further possibility that the 
prineipal of the fund originally held by 
the trustee may have been distributed 
before the termination of interest pay- 
ments under the deferred settlement 
agreement or that the trust agreement 
may not have been so drawn as to per- 
mit of the addition of the principal of 
the fund originally held by the insur- 
ance company. In the opinion of the 
writer it would be better in many in- 
stances to provide for a final distribu- 
tion of principal by the insurance com- 
pany under the terms of its own de- 
ferred settlement agreement. 


Trustee Investment Discretion and 
Options 


Investment provisions of life insur- 
ance trust agreements are a concern of 
the insurance companies when the pro- 
ceeds become payable upon the insured’s 
death. Nowadays the trustee will fre- 
quently wish to elect one of the settle- 
ment options contained in the policy. 


Some policies permit the exercise of 
options by a corporate trustee and some 
do not. Whether such options may be 
exercised if permitted by the policy, 
would depend upon the terms of the in- 
vestment provisions in the trust agree- 
ment. Such provisions often give trus- 
tees a wide discretion in investments 
but still are not worded in such a way 
as to permit the exercise of a policy op- 
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tion of settlement. In preparing such 
agreements it would be well to mention 
this specifically. 

It sometimes will seem advantageous 
to the trustee to use a portion of the 
income or principal of the trust in pur- 
chasing policies or annuities on the 
lives of one or more of the beneficiaries 
of the trust. Occasionally there is a 
trust agreement with a specific pro- 
vision in this respect. Several states 
now have statutes authorizing fiducia- 
ries to invest trust funds in annuities 
and life or endowment policies.? 

The New York Surrogate’s Court, 
however, has held that investments in 
annuities, life insurance and endow- 
ment policies are not appropriate invest- 
ments for a guardian* In other states 
as well, the courts are extremely reluc- 
tant to authorize such an investment by 
guardians.* 

It is to be assumed that in the ab- 
sence of an authorization in the trust 
agreement or by statute, the courts 
would apply the same reasoning to such 
investments by trustees. 


Exercise of Policy Privileges 


As long as the insured is living, the 
principal features of the life insurance 
trust agreement of interest to insurance 
companies are the paragraphs which re- 
late to the exercise of regular policy 
privileges and the method, if any, by 
which policies may be removed from 
the trust. A typical paragraph cover- 
ing the exercise of policy privileges 
taken from an agreement in our files is 
as follows: 


“Any and all payments, dividends, sur- 
render values and payments made upon 
maturity of said policies or any one of 
them, and benefits of any kind which 
may accrue on account thereof during 
the lifetime of said insured, shall be 
payable to him direct and shall not be- 
come a part of the trust estate unless 
from time to time left by him with the 
respective insurance companies for ac- 
cumulation, or deposited by him with the 
trustee hereunder. The insured shall 
have the right at any time to use said 
policies or any one or more of them, for 
the purpose of borrowing from the in- 
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surance companies any sums which may 
be necessary to pay premiums or other 
assessments thereof, for his personal 
use, or for any other purpose, without 
the consent of the trustee.” 


This paragraph does not provide that 
the policy can be assigned for collateral 
purposes to any party other than the in- 
surance company. In the case of many 
policies, the right of assignment is not 
a policy option. 

Practically all agreements which con- 
tain reservations of rights to the in- 
sured also contain a provision that the 
insured may amend the agreement, but 
if he enlarges the duties of the trustee, 
the amendment must be with the trus- 
tee’s consent. In order to make it safe 
for the bank and the insurance com- 
pany to recognize the lien created by a 
collateral assignment to a third party, 
the paragraph in question ought to be 
amended so as to provide specifically 
that the insured may use the policy for 
collateral purposes regardless of who 
the lender may be, without removing 
the policy from the trust entirely. 

In the paragraph quoted no reference 
is made to the right to change the bene- 
ficiary. That particular agreement pro- 
vided in a subsequent paragraph that 
the insured reserved the right to with- 
draw the policies or any of them “by a 
paper writing only executed as a deed 
and filed with said trustee.” As far as 
the trust agreement is concerned, there 
would be a question as to whether a 
change in beneficiary would be permis- 
sible in the absence of a formal com- 
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pliance with the terms of the agreement 
as to the method of withdrawing poli- 
cies. If the insured is freely permitted 
to change the beneficiaries under the 
policies, he may do so without the 
knowledge of the trustee and at matur- 
ity of the policies none of them may be 
left in the trust. 

If the insured cannot or will not pay 
the trustee’s fee required at termina- 
tion a difficult situation develops to 
which the insurance company inevit- 
ably becomes a party. We suggest the 
possibility of including in these agree- 
ments a stipulation that the trustee 
shall have a lien on the proceeds for 
the amount of its fee with a limited as- 
signment of the policy. If notice of the 
lien is filed with the insurance com- 
pany, the trustee would be in some 
measure protected. 


Commercial Bank Conflicts 


Friction may arise between the com- 
mercial department of the bank and the 
insured. The insured decides to revoke 
his trust and enter into an arrangement 
with some other bank, or else change 
the beneficiary to some member of his 
family. He is informed that the bank 
is not prepared to give up the policies 
until he has paid the termination charge 
and made some satisfactory arrange- 
ment for taking care of his indebted- 
ness to the commercial department. 

The insured’s next move is to send to 
the insurance company the usual blank 
for changing the beneficiary. The pol- 
icy, however, is not sent in for endorse- 
ment. The courts have repeatedly held 
in cases in which an individual bene- 
ficiary who has only an expectancy un- 
der the terms of the policy, refuses to 
give up the policy contract in order to 
prevent a change of beneficiary, that 
if the insured has done all within his 
power to accomplish a change, the new 
beneficiary will be considered entitled 
to the proceeds.5 

Such a policy on the part of the trust 
department is extremely short-sighted. 
Insurance policies and trust agreements 
extend over long periods of time. By 
the time the policies come to maturity 
through the death of the insured, the 


persons who knew about the situation 
at the time the difficulty arose may have 
passed out of the picture. The only 
evidence in regard to it would be cor- 
respondence between the insurance com- 
pany and its agency. The bank would 
hold in its possession policies showing 
no change of benefit through endorse- 
ment and surely it would be obligated 
to the beneficiaries under the trust to 
attempt to enforce the trust agreement. 


Withdrawal of Policies 


Where the insured attempts to estab- 
lish new relations with another bank 
and to remove his policies from the trust 
with the first bank without notifying the 
first bank of the change, the insurance 
company is in a quandary. The insured 
refuses to notify the trust company of 
his intention. The trust agreement may 
not provide for a change in benefit. 
Nevertheless, the insured procures the 
policies in some manner, sends them to 
the home office, together with a request 
for change of beneficiary. Under the 
terms of the policies the insurance com- 
pany is obligated to make the change. It 
is probable in such a case that the courts 
would enforce the intention of the in- 
sured. Since he has a right to change 
the beneficiary and a right to revoke the 
trust agreement by going through a cer- 
tain definite procedure, it is clear that 
the interest of the trustee both under the 
trust agreement and the policies was a 
mere expectancy. It is conceivable that 
the courts would hold that the proce- 
dure outlined for terminating the agree- 
ment in the agreement itself, was in- 
tended for the protection of the trustee 
and that a short-cut intended to accom- 
plish the removal of the policies from 
the trust would be sufficient. 


More common are the cases in which, 
through a mistake and failure to under- 
stand the import of the trust agreement. 
attempts are made to withdraw the poli- 
cies without taking the proper steps. In 
these cases evidently the courts are go- 
ing to be lenient with the insured, if he 
has made his intention clear. It has 
been held that elimination of the trus- 
tee as the designated beneficiary in the 
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policies was not necessary for the term- 
ination of the trust. 


Clarity Important 


Counsel for trust companies are com- 
ing to realize the importance of a clari- 
fication of life insurance trust agree- 
ments in the important respect of the 
method by which policies may be with- 
drawn. For example, we find agree- 
ments providing that if it is the intent 
of the grantor to withdraw any parti- 
cular policy permanently from the oper- 
ation of the agreement, the grantor shall 
proceed solely by means of revocation 
as outlined in a certain paragraph of 
the agreement, but notwithstanding, if 
the grantor actually assigns the policy 
or policies other than as collateral se- 
curity for a loan made to the grantor 
by the insurance company issuing such 
policy, changes the beneficiary, changes 
a policy or policies into another form, 
or surrenders the insurance for its cash 
surrender value, that act shall have the 
effect of revoking the agreement in re- 
spect of such policies, and releasing the 
trustee from further liability in connec- 
tion therewith. 


A paragraph is included in such 
agreements providing the exact method 
for revoking the agreement in whole or 
in part and providing that no modifica- 
tion, alteration or revocation shall be 
effective to terminate the agreement or 
withdraw any policy from the operation 
of it until a change of beneficiary has 
actually been completed so that the 
trustee is no longer entitled to be paid 
the proceeds. There is still a question 
as to whether the courts might not give 
effect to the intention of the insured in 
the absence of compliance. 


In cases in which the trustee is to 
exercise control of policy options, the 
policy should be conveyed to the trus- 
tee by means of an assignment. If the 
policies are “own” benefit at the time 
of the assignment no change of bene- 
ficiary would be required. If the poli- 
cies are payable to a named beneficiary, 
they should be changed in benefit in 
favor of the insured’s estate before the 
assignment is made. If the insured does 
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not reserve the right to change the 
beneficiary, then he must clear the title 
in his own name by obtaining assign- 
ments from those beneficiaries who have 
a vested interest. 

There is one exception in cases in 
which it is possible for persons other 
than the grantor to add property to the 
trust. If the trust agreement is open 
in this respect, the beneficiary of the 
policy might make an assignment di- 
rectly to the trustee instead of first con- 
veying her interest to the insured. 

The closest cooperation between the 
trust companies, the attorneys repre- 
senting clients who wish to become the 
grantors under trust agreements, and 
the insurance companies in order to pre- 
vent inconsistencies and consequent 
misunderstandings is highly desirable. 
In such misunderstandings are the seeds 
of friction which will later on blossom 
into definite dissatisfaction with the 
service offered by the trust companies 
and by the insurance companies. 
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CONDENSED STATEMENT OF CONDITION 
At the close of business, June 30, 1939 


ASSETS 


Cash on Hand, and in Federal Reserve and Other 

Banks . . « « $124,140,984.58 
Exchanges, Collections and Other Cash Items - . 34,323,435.66 
United States Government Obligations—Direct 

and Guaranteed . . er 
Other Bonds and Securities ie sail - « +  15,188,967.31 
Loans, Discounts and Bankers’ Acceptances « « » 68,296.513.91 
Interest Receivable, Accounts Receivable and 

Other Assets . . i eee a ae 2,547,692.74 
Real Estate Bonds and Mortgages . a ae ag. ent 4,709,596.63 
Customers’ Liability for Acceptances . . . ; 2,233,604.54 
Equities in Real Estate. . oe. 880,160.48 
Banking Premises—Equity and Leasehold me oe 2,946,660.20 


$459,600,006.09 


LIABILITIES 
Deposits. . . $398,574,225.97 
Outstanding and Certified Checks 14,017,851.71 412,592,077.68 


Dividend Payable July 1,1939. . oe aes 625,000.00 
Accounts Payable and Other Liabilities . eh te, Aad 2,564,560.66 
Acceptances . . PAG oe Me ee aes 2,397,982.75 
Reserve for Contingencies ae er ee ae ee 1,000,000.00 
I a eg at a ce 12,500,000.00 

Surplus. Cw oe. 25,000,000.00 

Undivided Profits ‘i se & 2,920,385.00 40,420,385.00 


459,600,006.09 


Government obligations and other securities amounting to $5,863,151.45 in the above state- 
ment are deposited to secure public and trust deposits and for other purposes required by law. 


TRUSTEES 


Malcolm P. Aldrich Peoncie | » Dosis, Jr. Robert A. Lovett 
New York 4 r Brown Brothers Harriman & Co. 
Arthur M. Anderson Cate 1 States Rubber Company Howard W. Maxwell 
J. P. Morgan & Co. J PM prams @ Ce. New York 
Mortimer N. Buckner Russell H. Dunham Harry T, Peters 
Chairman of the Board Fm oy tf the D case New York 
ercules er Company Dean Sage 
James C. Colgate . . 
Jas. B. Colgate & Co. Soe Fisher Sage, Gray, Todd & Sims 
: - Louis Stewart, Sr. 
Alfred A. Cook A L. G > 
Cook, Nation, Lehman ~~ > pa New York 
aecetae William Hale Harkness Vanderbilt Webb 
William F. Cutler lew York Curtis, Belknap & Webb 


Vice-President B. Brewster Jennings Medley G. B. Whelpley 
American Brake Shoe & Fdy. Co. Socony-Vacuum Oil Co., Inc. Guggenheim Bros. 


Member of the Federal Deposit Insurance Corporation 





Drafting Testamentary Trusts 


Cautions on Duration and Scope of Powers 


PAUL VALLEE 
President, The State Bar of California 


HE creator of a testamentary trust 

never sees it in operation; yet such 
a trust must, irrevocably and for all 
time, constitute the complete embodiment 
of all his hopes and plans for the wel- 
fare, support, maintenance, and educa- 
tion of his beneficiaries and the fruition 
of his charitable inclinations, often over 
a long period of time, and under ever 
changing conditions which even the most 
astute seldom are able to foresee. 


The accomplishment of these objectives 
necessarily involves an understanding of 
the rules governing trusts and future 
interests. Accordingly the preparation 
of testamentary trusts dictates the en- 
lightened assistance of competent coun- 
sel. The controlling objective in ap- 
proaching that task is the intention of 
the testator. 


Duration of Trusts 


It will seldom be found necessary or 
advisable to perpetuate a trust for the 
full duration permissible by law. In- 
deed the lawyer renders his client a real 
service in pointing out the disadvantages 
of entrusting an estate for longer than 
the lives of his immediate beneficiaries 
in favor of remote descendants or, fail- 
ing such, remote collateral kin. The in- 
centive, of course, is the opportunity for 
orderly conversion and protection against 
the dangers of dissipation, but the ob- 
jectives of the majority of testamentary 
trusts require but a comparatively brief 
period for their accomplishment. To en- 
trust property beyond this necessary 
period is neither economically sound nor 
socially desirable. . 


Trusts for married women and spend- 
thrifts need not go beyond their lives. 
Spendthrift provisions for remote ben- 


From address before Section of Real Property, 
Probate and Trust Law, American Bar Assn., 
July 1939. 
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eficiaries only insure ultimate distribu- 
tion of principal to comparative stran- 
gers freed from all such safeguards; 
and, save in exceptional cases, it appears 
preferable to provide for periodic par- 
tial distributions in order to accustom 
and educate the recipients to the man- 
agement of their own affairs. 

A testator who entrusts his estate 
throughout the lives of his children and 
his living grandchildren, directing ulti- 
mate distribution to the issue of the lat- 
ter, bestows his fortune upon the descen- 
dants of seven other persons besides him- 
self. Those great-grandchildren are only 
one-eighth his and are, hence, virtual 
strangers in blood, as well as real stran- 
gers in fact. 


Selection of Trustee 


The selection of the trustee depends 
largely upon the probable duration of the 
trust and the nature of the duties re- 
quired of him. Integrity and ability are 
essential; but, these apart, the inclina- 
tion, opportunity and facilities to oper- 
ate effectively are important considera- 
tions. The active business life of a ma- 
ture executive is relatively brief; the 
dangers of delegation of authority, of 
absence, illness, disinclination or in- 
ability to act, are ever present. 

A wise counsellor will caution the tes- 
tator both in the selection of a trustee 
and in provision for succession in case 
of vacancies. Co-trusteeships should be 
recommended only where all of the co- 
trustees have commensurate ability, will 
share the responsibility equally and work 
harmoniously. Bonds should be required 
of trustees in most cases; dispensing 
with them should be the exception, not 
the rule. 


Flexibility of Powers 


The powers and duties of the trustee 
should not be unduly limited in the be- 
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lief that thereby the fund will be safe- 
guarded. Experience proves that more 
trusts fail of their intended purpose be- 
cause of lack of power or discretion to 
take the wise and sensible course, than 
through the abuse of power. The funda- 
mental purpose of entrusting property is 
to procure expert management. The se- 
lection of a competent trustee is a long 
step in that direction, but the trust will 
fall short of its objective if the trustee 
is so circumscribed that effective action 
is impossible or attainable only through 
expensive litigation or costly delay. And, 
since the best of us cannot prophesy the 
future conditions even within a limited 
field of action, sufficient leeway must be 
afforded to permit adjustment of affairs 
to changed conditions. 

Of the powers often omitted through 
oversight or an unjustified fear of abuse, 
the value of which has been demonstrat- 
ed, may be mentioned the following: 

Powers adequate to carry on the busi- 
ness of testator, if it is to pass into 
trust, including discretion to retain val- 
ued personnel but without compulsion in 
that respect. 

Decisions being divided as to whether 
power to invest and reinvest includes 
power to sell securities before maturity, 
the power to change investments is ad- 
vantageous if the trustee is to function 
suctessfully in the field of investment. 
And, since it is held in some states that 
the power of sale does not include power 
to exchange, the latter power should be 
expressly conferred. 


Power To Sell, Convey and Encumber 


Many are the occasions where lack of 
the power of sale has occasioned substan- 
tial loss to a trust estate. As a court 
of equity cannot “raise” such power for 
mere expediency but only where the 
threat of loss is serious and imminent, 
the trustee lacking the power of sale 
often loses an opportunity to convert an 
undesirable asset at a profit. Prudent 
restrictions may surround a power of 
sale in exceptional instances, but the 
omission of the power entirely in most 
cases is unpardonably short-sighted. 

Power to encumber is often omitted 
owing to an understandable fear that 


valuable assets will be lost on foreclo- 
sure at a fraction of their value. Never- 
theless, the presence of this power has 
saved many a trust from total or partial 
loss, particularly where assets come into 
trust already incumbered; or where the 
sole asset is a dwelling, exclusive occu- 
pancy of which, rent free, is accorded 
another and the trustee is directed to pay 
the taxes, insurance and repairs; or 
where a depressed market makes a sale 
inadvisable but operating expenses must 
be realized. 

Power to effect leases extending be- 
yond the duration of the trust may be 
found valuable, especially where the trust 
is of uncertain duration, since the lessee 
may be unwilling to pay an adequate ren- 
tal or hazard construction of valuable im- 
provements under a lease otherwise satis- 
factory, but subject to the possibility 
that the death of a trust beneficiary or 
some third person will result in its pre- 
mature termination. 

Power to supplement periodic deficien- 
cies of income by resort to principal is 
particularly valuable where the primary 
purpose of the trust is to assure its im- 
mediate beneficiaries reasonable main- 
tenance, education or support during 
their lives or a shorter period, with ulti- 
mate distribution of principal of second- 
ary importance. 

Power to purchase or invest in real 
property; to accept conveyances obviat- 
ing foreclosure; to participate in bond 
foreclosures, corporate reorganizations 
and the like; to compromise, compound, 
discount and settle claims; to alter and 
amend contract rights forming part of 
the trust estate; these are powers the 
presence or absence of which have made 
themselves particularly felt during the 
past ten years. 


Principal and Income Determination 


Finally, a wise discretion in determ- 
ining what constitutes principal and in- 
come is a valuable alternative to the 
formulation of rigid rules, which, in the 
main, must be purely arbitrary. This 
discretion should extend to the allocation 
of dividends, royalties, returns on wast- 
ing assets and the like, and should nega- 
tive the necessity of amortizing pre- 
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miums or accumulating discounts paid or 
realized in the purchase and sale of 
securities. Trustees also should have 
some discretion in allocating costs of ad- 
ministration between principal and in- 
come, as such costs often are the result 
of legitimate activities benefiting the 
former equally with, or more than, the 
latter. 

A further safeguard against changed 
conditions will be found in the careful 
delegation of powers of appointment. 
Limitations may be placed upon the exer- 
cise of such power, either as to the per- 
sons among whom, or the proportions in 
which the property may be appointed; 
but the opportunity afforded the donee 
of the power to adjust interests and 
ameliorate inequities in the light of cir- 
cumstances occurring after the death of 
the testator provides a flexibility to suit 
changing needs not otherwise available. 
At the same time the power of appoint- 
ment affords those in whom the testator 
confides a greater measure of control 
without foregoing other advantages of 
trust administration. [The exercise of a 
general power is taxable as a part of 
the gross estate of the donee of the 
power, but not the exercise of a special 
power. The rule against perpetuities, 
also, plays a vital part in the exercise of 
such powers. ] 


Discretion in Investment Powers 


Limitation of investment to so-called 
legal investments, while commendable 
in theory, has proven, in recent years, 
no very substantial safeguard to prin- 
cipal while seriously curtailing income; 
and this limitation, if retained, should 
be qualified by some measure of discre- 
tion conferred upon the trustee, perhaps 
with the consent of adult beneficiaries 
or with court approval, to depart from 
such limitation where necessary or ad- 
visable in the best interests of the trust. 

The development of a growing body of 
case law governing the exercise of dis- 
cretion by trustees on the one hand 
furnishes a guide to the intelligent em- 
ployment of discretionary powers in 
making trust investments, while the 
multiplication of government lending 
agencies and the growing threat to elim- 
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ination of tax exempt securities, on the 
other hand, impose difficult limitations 
upon the trustee restricted to legal in- 
vestments. 


Clarity of Language 


A word should be said concerning the 
language used in drafting a trust. There 
are many seemingly innocuous phrases, 
the meaning of which upon a casual read- 
ing will appear to be clear and expressive 
but, upon close analysis, will reveal an 
uncertainty which may have fanned the 
flames of controversy in many an adjudi- 
cated case. Take for example, the sim- 
ple expression: “to A for life, remainder 
to B and C, equally, but should either die 
without issue, then all to the survivor.” 
Perhaps a hundred cases hold that “die 
without issue” refers to death prior to 
the termination of the life estate; an- 
other hundred, that it refers to death 
whenever it shall occur. This difference 
of opinion is basic and can have serious 
consequences. 

It is, accordingly, of major importance 
that once the real wishes of the testator 
are ascertained, his wishes be expressed 
in clear, simple and unambiguous lan- 
guage, and that resort to technical 
phrases and time-honored expressions be 
made only when the meaning cannot be 
misconstrued. In this respect the lawyer 
should be not merely a reporter but an 
editor and consultant as well. 


Providing for All Contingencies 


It seems, too often, that perverse fate 
brings about the one contingency for 
which no provision is made; and a par- 
tial intestacy, is to be deplored. On the 
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other hand many a trust, by way of 
providing a remote but ultimate vesting, 
will direct distribution, in default of 
survival of named distributees, to the 
heirs of the testator ascertained accord- 
ing to the laws of succession then in 
force in a given forum. This avoids a 
partial intestacy but at the expense of 
a judicial proceeding—if available—at a 
time when ascertainment of such heirs 
has become extremely difficult. 

Effective laws, authorizing a binding 
judicial proceeding in this’ regard, 
might help. True, the testator, minim- 
izing such remote possibility, may have 
little preference where his estate final- 
ly rests if this remote contingency 
should occur, but it will avoid confu- 
sion, delay and expense should he go a 
step further and designate as ultimate 
recipient, perhaps a worthy charity, 
that can be ascertained and identified 
in such event. 


Ancillary Administration 


Corporate trustees may not be quali- 
fied in other states, indeed may not be 
permitted to qualify in some; and again, 


since probate administration is in a sense 
always primary to any state in which 
real property is situated, regardless of 
domicile, it is not practicable to have in 
each of several states a complete trust 
for identical purposes. Careful thought, 
therefore, should be given in the incorp- 
oration of provisions for supplemental 
trusts of scattered assets, ancillary to 
the main or domicilary trust, the prin- 
cipal object of which is to liquidate such 
assets and transfer the proceeds into the 
main trust. You otherwise may have 
the troublesome problem of a distant 
trust designed to effect protracted and 
detailed administration of a million dol- 
lar estate set up in a sister state the 
only asset in which is one modest city 
lot. 

The competent draftsmanship of testa- 
mentary trusts offers no compensation 
commensurate with the time and train- 
ing involved. The reward must be sought 
in the conviction that the trust will run 
its course without litigation or frustra- 
tion, and from that inner consciousness 
of satisfaction emanating from any task 
well done. 


Neglected Trust Powers 


C. P. BURNETT, JR. 
Green and Burnett, Seattle, Wash. 


O create a workable testamentary 

trust without the aid of any crystal 
globe, we must attempt to foretell the 
future and protect our client’s beneficia- 
ries not only from the inevitable domestic 
crises peculiar to them but from the pos- 
sible consequences of national or inter- 
national calamaties common to all. 


It is probably safe to say that the first 
trust estate was bequeathed in such a 
tightly bound winding-sheet of instruc- 
tions and limitations that the trustee had 
little option but to commit it to the grave 
until the arrival of the hour appointed 
for the delivery of the shriveled mummy. 
How such a trust estate would have fared 


From comment on the preceding address. 


during the twenty year period just past, 
a period complete with wars, booms, de- 
pressions, inflations and deflations, gives 
one serious pause. 

The trustee has a distinct job to do 
and the modern tools for accomplishing 
his task should not be denied him. It is 
of paramount importance that the trus- 
tor have complete confidence in the hon- 
esty and capacity of the person or insti- 
tution which he proposes to name as trus- 
tee. Without such confidence the trust is 
better left uncreated. 


Broad Powers and Co-Trusteeships 


The modern tendency is to grant the 
trustee broad discretion as to the ex- 
tent and advisability of exercising the 
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powers granted. In many testamentary 
trusts we now find a general delegation 
of unrestricted powers to the trustee. 
These grants usually provide that the 
trustee in its discretion and with the best 
interests of the beneficiaries in mind, 
shall exercise all of the rights, privileges 
and powers formerly enjoyed by and in- 
herent in the trustor. Such an unlimited 
grant of powers serves to broaden the 
interpretation to be placed upon the ex- 
press powers granted, which should, of 
course, follow in painstaking detail com- 
plete with succinct directions, that they 
are in amplification of and not in limita- 
tion of the general grant of unlimited 
power theretofore made. The Courts do 
not lose their prerogative to call upon the 
trustee to account for any abuses of the 
discretionary powers which have been be- 
stowed upon him. 


It might be well to heartily endorse 
Mr. Vallée’s reference to the growing 
tendency toward eliminating co-trustee- 
ships. In years past the testamentary 
co-trustees nominated were often mem- 
bers of the trustor’s immediate family 
and too often included each one of them 
who could conceivably survive the trus- 
tor and who was not otherwise obvious- 
ly incapacitated. Such wholesale ap- 
pointments were sometimes made on the 
theory that three heads were better than 
one, but unfortunately in others they 
were made for no better reason than to 
avoid slighting some over-sensitive rela- 
tive. 

As a rule the result of such appoint- 
ments found one of the co-trustees con- 
scientiously administering the trust while 
the others, glad to be relieved of burden- 
some and unfamiliar duties, blandly 
signed their names to documents which 
they could not understand and on occa- 
sion did not bother to read. In some in- 
stances such family parties proved satis- 
factory; more often, however, the era of 
satisfaction ended with the arrival of 
some family crisis which had not been 
foreseen, and which stimulated the con- 
sciousness of the dormant co-trustees to 
such a point that they felt called upon 
to actively intervene in an already com- 
plicated situation. From situations such 
as this arose inter-family altercations 
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and recriminations, complete with torn 
feelings and damaged pocket books, often 
entirely obscuring the benevolent wishes 
and hopes upon which the trust had been 
founded. 


Omitted Powers 


I would suggest the addition, to the 
excellent list of often omitted trust pow- 
ers, of a power permitting the trustee 
at its discretion to carry the securities 
belonging to the trust estate in the name 
of a nominee. This power has at times 
been judicially criticized, but its inclu- 
sion in proposed uniform trust legisla- 
tion would seem to justify recommend- 
ing it to a prospective trustor. The bene- 
fit from such a provision lies chiefly in 
the ability it gives to the trustee to sim- 
plify the often cumbersome mechanics 
necessarily involved in the transfer of 
securities from one owner to another. In 
most trust estates there must inevitably 
come a time when the ability of the trus- 
tee to quickly dispose of trust securities 
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can result in the saving of many dollars 
to the estate and its beneficiaries. 

In every estate there is a period of at 
least six months and often much longer, 
which must elapse before distribution of 
the trust estate to the ultimate trustee. 
The executor and the trustee are often 
one and the same but too often the well 
conceived and generous powers bestowed 
upon the trustee have not been delegated 
to the executor, even in the case of a non- 
intervention will. 

In this situation the executor is often 
reluctant to usurp the powers which have 
been expressly bestowed upon the trustee 
and unless the trustee is willing to ac- 
cept a responsibility beyond that required 
of him by law and undertake his trust 
duties prior to the actual distribution to 
him of the trust property, innumerable 
unfortunate and costly situations may 
arise. As a safeguard against such a 
situation it is wise to confer upon the 
executor, in any will containing a testa- 
mentary trust, all the rights and powers 
conferred upon the trustee. 


Explanations to Testator 


To the average layman the mere 
thought of creating a testamentary 
trust conjures up a nightmare of appre- 
hension but little removed from his 
unacademic contemplation of the me- 
diaeval practices of the black arts. The 
lawyer well versed in trust practice can 
render an invaluable service to his 
client by explaining minutely the pur- 
pose and scope of each provision he is 
proposing to insert in the trust docu- 
ment. The general practitioner who 
handles only occasional trust business 


of Canada 


Windsor 


will often find available to him a fund of 
valuable information from trust institu- 
tions, which through sheer necessity 
have acquired a clear understanding of 
the business effect of the operating pro- 
visions included in most trusts, irre- 
spective of whether the institution is 
to be named in the completed will or 
not. 


No Double Taxation 


The recent United States Supreme Court 
cases on double estate taxation of intang- 
ibles* have not been without compensating 
effects. Almost immediately after the de- 
cisions were handed down, many state tax- 
ing authorities rendered opinions declaring 
that such taxation was prohibited by the 
existing laws of their respective jurisdic- 
tions, and the trust companies thereupon ad- 
vertised extensively in the newspapers, call- 
ing attention to their favorable local situa- 
tion. 

Among these jurisdictions are Ohio, IIli- 
nois, New York and Massachusetts. Ohio 
Tax Commissioner William S. Evatt issued 
a ruling re-stating and re-emphasizing that 
under the Ohio reciprocal tax statute, non- 
residents of that state are afforded the 
same protection against double inheritance 
taxation as is extended to Ohio residents by 
the several other states. Under a ruling 
by Attorney General John E. Cassidy of 
Illinois the only situation imaginable in 
which that state might levy a tax on in- 
tangibles of non-residents would be where 
the state of the non-resident’s domicile 
levied a death tax on Illinois residents but 
not on its own residents. Such a position 
would, it is believed, be constitutionally 
untenable. 


*See June 1939 Trusts and Estates, page 673. 





Conflicts of Probate Jurisdiction 


American Bar Association Committee Suggests Three Statutes 


HON. FRED T. HANSON 


Judge, Red Willow County Court, McCook, Nebraska; 
Chairman, Committee on Conflicts of Probate Jurisdiction, Section of Real Property, 
Probate and Trust Law 


HE Committee on Conflicts of Pro- 

bate Jurisdiction has had two sub- 
jects under’ consideration: Rights, 
Powers and Duties of Foreign Executors, 
Administrators, Guardians and Conserv- 
ators; and Determination of Domicile as 
Affecting Probate Jurisdiction. 

The first of these subjects is a contin- 
uation of the work done last year under 
the chairmanship of Mr. Morton John 
Barnard. Taking his address at Cleve- 
land as a foundation,* we have endeav- 
ored to put the suggestion for uniform 
legislation into more concrete form by 
making tentative drafts of two acts 
which are appended to this report. Much 
information on the present law of the 
various states may be found in Trust 
Companies, issues June to October, 
1987.** 

The division of the subject matter is 
in accordance with the present policy of 
the Conference of Commissioners on Uni- 
form State Laws to put their work in 
the form of shorter acts whenever a sub- 
ject seems capable of logical division. 
Perhaps the matter relating to corporate 
representatives should also be separate. 

If the general subject appeals to the 
Probate Section as one on which uni- 
formity of law is desirable, the commit- 
tee hopes that these drafts will prove 
useful as a starting point for the work 
and for an eventual proposal of the sub- 
ject to the Conference of Commissioners 
on Uniform State Laws. 


Resolution of Domicile Controversy 


The oldest field in which determination 
of domicile as between states has affect- 


Submitted to July 1939 Convention, American 
bar Association. 

*Reported in August 1938 Trust Companies, 
page 189. 

**A limited supply of this survey in pamphlet 
form is still available. Price $1.00. 


ed probate proceedings is of course in 
regard to the rule of distribution applic- 
able to the personal property of a dece- 
dent. It seems to be generally accepted 
that the law of the decedent’s domicile 
furnishes this rule (18 C. J. 809, sec. 8), 
and that the distribution to heirs and 
legatees should normally be made in the 
state of domicile (24 C. J. 1126, sec. 
2700). ° 

The prevalence of inheritance and suc- 
cession taxes has focused more atten- 
tion upon the question of domicile. The 
rule that situs of personal property is 
at the domicile of the owner has under- 
gone considerable modification. It is 
now definitely settled that tangible prop- 
erty is taxable at its physical situs at 
the time of death unless it is then tempo- 
rarily out of the state where it is ordin- 
arily kept and used (Frick v. Pennsyl- 
vania, 268 U. S. 473, 42 A. L. R. 316; 
City Bank Farmers Trust Co. v. Schnad- 
er, 293 U. S. 112). Intangible property 
may also have a business situs separate 
from the domicile of the owner (Note 
79 A. L. R. 344). However, the ancient 
rule still applies generally to such prop- 
erty (Blodgett v. Silberman, 277 U. S. 1, 
and other cases cited in note in 86 A. 
L. R. 742 et seq.) .*** 

Conflicting determinations by each of 
two states that the decedent is domiciled 
in them, respectively, may result in con- 
fusion as to the applicable rules of dis- 
tribution and undesirable duplication of 
succession taxes. 

To seek a remedy by definition of dom- 
icile would be useless. The difficulty 
arises, not from divergence of definition, 
but from difference in evidence or in 


***See “Multiple Death Taxes on Intangibles,” 
by Browne and Craven, June 1939 Truste and 
Estates, page 673, for effect of Supreme Court 
decisions in Curry v. McCanless and Graves 
v. Elliott. 





88 TRUSTS and ESTATES 


views of its effect taken by different tri- 
bunals. The courts have already gone as 
far as seems practicable in remedying 
the situation in tax cases by limiting the 
application of the maxim “mobilia se- 
quuntur personam” to intangibles. The 
rule of distribution should remain un- 
changed because a decedent is likely to 
have considered the law of his domicile 
in determining either to make no will or 
in preparing one. 

The committee submits for the con- 
sideration of the Section a suggestion 
for a proceeding in rem in the United 
States District Courts in which the 


status of the decedent as to domicile at 
the time of death is the res and the issue 
to be determined. A suggested act on 
this subject is appended hereto. 


Whether such an act could be applied 
to taxing authorities of the states in- 
volved, even through a proceeding in 
rem, unless such authorities either in- 
itiated or voluntarily submitted to it, is 
of course very doubtful in view of the 
decision of the United States Supreme 
Court in Worcester County Trust Co. 
v. Riley, 302 U. S. 185.**** Such a pro- 
ceeding might at least be effective to 
settle questions concerning the rule and 
place of distribution. 

[The members of Chairman Hanson’s 
Committee who signed the report are 
Francis N. Balch, Robert W. Pharr, Har- 
old W. Schweitzer, Oscar S. Caplan, and 
Ramsey Probasco. The acts proposed by 
the Committee follow] 


****See December 1937 Trust Companies, page 764. 





Uniform Powers of Foreign Personal Representatives 
Act 


AN ACT concerning the powers exercisable in this state by executors, testamentary trustees, administrators, 
guardians, conservators, or other personal representatives appointed by the courts of other states for 
decedents, minors or incompetent persons domiciled or residing in such states, and to make uniform 


the law with reference thereto. 


Be it enacted, etc. 

SECTION 1. Definitions. As used in this 
act, unless the context or subject matter re- 
quires otherwise: 

(a) “Representative” means an executor, 
testamentary trustee, administrator, guar- 
dian, conservator, or other personal repre- 
sentative of a decedent, minor or incom- 
petent, duly appointed as such by a court. 

(b) The adjective “foreign,” applied to 
a representative means that the representa- 
tive has received his appointment as such 
from the court of another state, in which 
the decedent was domiciled or resided, or 
in which the minor or incompetent is domi- 
ciled or resides. 

(c) The adjective, “corporate,” applied 
to a representative, means that the repre- 
sentative is a bank, trust company, or other 
corporation authorized by law to act as 
such a representative in the state where 
it is appointed. 

SECTION 2. Powers of Foreign Repre- 
sentatives Enumerated. Subject to the pro- 
visions of this act foreign representatives, 
including corporate representatives, may 

(a) maintain suits, actions or pro- 

ceedings, subject to the conditions im- 


posed by law upon non-resident suitors 
generally, 

(b) be sued, 

(c) sell or mortgage real estate under 
a testamentary power or when authorized 
so to do by the [district] court of the 
county where the real estate or some 
part thereof is located, for the purpose 
of paying debts, legacies, or expenses of 
administration, or to maintain and edu- 
cate a ward, 

(d) collect debts and claims owing to 
the decedent, minor or incompetent; com- 
promise such debts or unliquidated 
claims, including any cause of action 
arising out of the death of a decedent 
in favor of his representative; to re- 
ceipt for such debts or claims; and to 
execute all instruments necessary to re- 
lease any such debt or claim and any 
security that may be held therefor, and 

(e) take possession of real _ estate, 
lease the same, take possession of per- 
sonal property and choses in action of 
the decedent for the purpose of admin- 
istration, 

all of which powers shall be exercised under 
the same conditions, and subject to the same 
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control, supervision and direction by the 
court which appointed the representative 
as if such representative had been appoint- 
ed by a court of this state. 

SECTION 3. Proof of Authority im 
Court Proceedings. Bond. Upon filing any 
suit or any application to sell, mortgage, 
or lease real estate hereunder, a foreign 
representative shall file with the court an 
authenticated copy of the appointment, the 
official bond, and, if there be a will, of the 
will and the probate thereof. The court 
in which an application with reference to 
real estate is filed may, in its discretion, 
require a bond in an amount fixed by the 
court to protect the rights of interested per- 
sons resident in this state. 

SECTION 4. Proof of Authority for Sale 
under Testamentary Power. Before sell- 
ing, mortgaging, or leasing real estate un- 
der a testamentary power, a foreign repre- 
sentative must file an authenticated copy 
of the appointment, the official bond, the 
will, and the probate thereof, in the office 
of the register of deeds of the county in 
which the real estate is located, at least 
thirty days before such sale. 

SECTION 5. Effect of Domestic Pro- 
ceedings. The powers herein granted shall 
be exercised only when no application has 
been made in this state for the appoint- 
ment of a representative. Upon the ap- 
pointment and qualification of a representa- 
tive in this state the powers of the foreign 
representative shall cease except to the ex- 
tent that the court appointing the domestic 
representative shall otherwise order. When 
the powers of a foreign representative 
cease hereunder, the domestic representa- 
tive shall be substituted as a party in any 
pending proceedings. This section shall not 
affect contracts duly made prior to the 
cessation of power nor the rights of any 
person who changes his position to his pre- 
judice in good faith, relying on the power 
granted by this act, and without notice of 
the cessation of such power. 


SECTION 6. Appointment of Attorney 
to Accept Service. No foreign representa- 
tive shall exercise any of the powers herein 
granted unless the representative and the 
surety upon the official bond have, by a 
writing filed with the secretary of state 
or with the clerk of the court, in the case 
of suit or application to sell real estate, ap- 
pointed such officer their attorney upon 
whom process may be served in any action 
arising out of the exercise of such powers. 
The address of the representative and of 
the surety shall be stated in the appoint- 
ment. It shall be the duty of the officer 
on receipt of the process to send a copy 
thereof by registered mail to the address 
so furnished. 

SECTION 7. Venue of Action against 
Foreign Representatives. An action against 
the representative under Section 6 may be 
brought in any county where the real estate 
or any part thereof is located, or, if no real 
estate is involved, the action may be 
brought where the cause or some part there- 
of arose. 

SECTION 8. Reciprocity as to Corpor- 
ate Representatives. Foreign corporate 
representatives shall be entitled to exercise 
powers under this act only to the extent 
that corporate representatives appointed in 
this state are accorded like privileges by 
the laws of the state where such foreign 
corporate representatives are appointed. 

SECTION 9. Qualification of Foreign 
Corporate Representatives. Foreign cor- 
porate representatives are not required to 
qualify otherwise than by compliance with 
this act in order to exercise the powers 
herein granted. 

SECTION 10. Uniformity of Interpreta- 
tion. (Usual Provision.) 

SECTION 11. Severability. (Usual.) 

SECTION 12. Short Title. This act 
may be cited as the Powers of Foreign 
Personal Representatives Act. 

SECTION 13. Repeal. (Usual.) 

SECTION 14. Time of Taking Effect. 


Act For Determination of Domicile 


AN ACT providing for proceedings in the District Courts of the United States to determine controversies 
as to the state of a decedent’s domicile in certain cases where the value of the decedent’s personal 


property exceeds $5,000. 


SECTION 1. Jurisdiction of United 
States Court to Determine Domicile of 
Decedents. Subject to this act the Dis- 
trict Courts of the United States shall 
have jurisdiction to determine the issue of 


a decedent’s domicile as between states 
when the value of the personal estate of 
such decedent exceeds $5,000, and when a 
controversy as to such issue exists between 
two or more states; between a state and 
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citizens of another state; or between citi- 
zens of different states. 1 

SECTION 2. Nature and Venue of Ac- 
tion. An action under this act is in the 
nature of a proceeding in rem, and may 
be brought in any district in which an in- 
terested party in good faith claims the de- 
cedent’s domicile to be. The court in which 
an action is first commenced under this act 
shall have exclusive original jurisdiction of 
the issue. 

SECTION 3. Service. Notice of the com- 
mencement of such action shall be served by 
filing such notice in each state court hav- 
ing or claiming jurisdiction of pending pro- 
ceedings for administration of assets of 
the decedent. Such further notice shall be 


given to all parties interested as the 
Supreme Court shall by rule prescribe, or, 
in the absence of rule, as the court in 
which the action is brought may order. 
SECTION 4. Effect on Administration 
in State Courts. The commencement of an 
action hereunder shall stay all proceedings 
in other courts to the extent that the same 
are affected by the question of the de- 
cedent’s domicile. Upon the final adjudica- 
tion of the issue of domicile, the judgment 
shall be certified to the proper state courts 
and all proceedings pending or thereafter 
commenced for the administration of any 
assets of such decedent shall be conducted 
in conformity with such adjudication. 
SECTION 5. Severability. (Usual.) 


Uniform Nonresident Personal Representatives Act 


AN ACT relating to the appointment of nonresidents or foreign corporations as executors, testamentary 
trustees, administrators, guardians, conservators, or other personal representatives; prescribing the 
effect of removal from this state of a personal representative after his appointment; and to make uni- 


form the law with reference thereto. 


Be it enacted, etc. 
SECTION 1. Appointment of Nonresi- 
dents and Foreign Corporations. Subject 


to the provisions of this act a nonresident 
of this state or a foreign bank, trust com- 
pany, or other corporation authorized by 
the law of the state in which it is organ- 
ized to accept appointment and act as exe- 


cutor, testamentary trustee, administrator, 
guardian, conservator, or other personal 
representative, may be appointed as a per- 
sonal representative in this state. 

SECTION 2. Service of Process on Re- 
presentat:ve. The acceptance of an ap- 
pointment and the qualification of a non- 
resident or foreign corporation as a per- 
sonal representative under this act shall 
authorize the clerk of the court making the 
appointment to serve all writs and notices 
in subsequent proceedings concerning the 
trust upon such representative by sending 
a duly certified copy thereof by registered 
mail to the address to be furnished by such 
representative upon his appointment, and 
shall also constitute the clerk of the court 
agent for such representative for the pur- 
pose of service of process in any action 
against the representative in his official 
capacity or any action against the repre- 
sentative and his official sureties arising 
out of the trust. The clerk of said court 
shall send any such process to such repre- 
sentative by registered mail at the address 
furnished. Such actions may be brought 
in the county where the appointment was 
made. 


SECTION 3. When Foreign Corporation 
May Be Appointed. No foreign corporation 
shall be appointed under this act unless 

(a) it shall first qualify itself to do 
business in this state as a foreign cor- 
poration as required by law, or 

(b) the state in which such corpor- 
ation is organized permits similar cor- 
porations organized in this state to be 
appointed and act as personal represen- 
tatives without complying with the laws 
of such state concerning foreign corpor- 
ations. 


SECTION 4. Effect of Domestic Repre- 
sentative’s Removal from State. Any per- 
sonal representative appointed in this 
state, who becomes a nonresident of this 
state, shall be removed from office unless 
he shall in writing filed with the clerk of 
the court authorize the service of notices, 
writs and process in said proceeding or any 
action arising out of the trust to be served 
upon him in the manner provided for ser- 
vice upon nonresidents and foreign corpor- 
ations by Section 2 of this act. 


SECTION 5. Uniformity of Interpreta- 
tion. (Usual Provisions.) 
SECTION 6. Severability. (Usual.) 


SECTION 7. Short Title. This act may 
be cited as the Uniform Nonresident per- 
sonal Representatives Act. 


SECTION 8. Repeal. (Usual.) 
SECTION 9. Time of Taking Effect. 





Trust Law 1938-1939 


Report of Committee on Current Trust Statutes and Decisions, 
American Bar Assn. 


WALTER W. LAND 
Member of New York Bar, Chairman* 


OUR Committee on Current Trust 

Statutes and Decisions presents as 
its report the following selected cases and 
statutes which were decided and enacted 
during the past Bar Association year— 
1938-1939. It is the recommendation of 
the Chairman of the Committee that the 
work of reporting on Statutes be as- 
signed to the Committee on Pending 
Trust Legislation or some new Commit- 
tee and that the Committee on Current 
Trust Statutes and Decisions be assigned 
the work of reporting on Current Estate 
and Trust Decisions. 


Property Rights of Surviving Spouses 


Consideration was given in last year’s re- 
port** to the question of how far one could 
go in disposing of his property during his 


lifetime so as to nullify the surviving 
spouse’s statutory right of election to take 
against the Will. In Marine Midland 
Trust Co. of Binghamton v. Stanford, 256 
App. Div. 26 (N. Y. 3rd Dept., 1939), pur- 
suant to the terms of a separation agree- 
ment more than half of the husband’s 
property was conveyed to Mrs. Stanford 
and the remaining portion was retained by 
Mr. Stanford. This constituted substan- 
tially the corpus of the inter vivos trust 
created thereafter by the husband under 
which he reserved the power to revoke the 
trust, reserved control over the investments 
and had a limited power of invasion of the 
corpus for his benefit. The principal was 
to be divided among his children after his 
death. 

The facts therefore were similar to New- 
man v. Dore, 275 N. Y. 371 (1937) which 
held such a transfer in trust illusory and 
invalid as against the surviving spouse. In 
the instant case, however, the Court sus- 
tained the trust holding that the determin- 


*The members of the committee are Donald C. 
Hays, George M. Irving, Henry M. Johnson, Jos- 
eph A. McClain, Jr., Charles C. Townsend and 
Elbert P. Tuttle. 

**See 67 Trust Companies 169. 


ing factor as to its validity was the intent 
with which the settlor transferred his prop- 
erty to the trustees and that in arriving at 
the intent, the equities of the spouses, to- 
gether with their settlements and acts, 
could be considered. 

Surviving spouses must also carefully 
scrutinize the decedent’s will to be sure that 
the Will, while on its face giving them their 
full statutory fraction, does not “whittle 
down” their share by other clauses. In 
Matter of Matthews, 255 App. Div. 80 (N. 
Y., 2nd Dept., 1938) affirmed 279 N. Y.: 
(Mem.) 162, (1939), it was held that a 
widow had a right of election to take her 
intestate share of her husband’s estate out- 
right where the Will gave her the statutory 
one-half of the income of the estate for life 
but contained a provision empowering an 
officer of the corporate trustee in his dis- 
cretion to make payments from the corpus 
of the trust to the testator’s mother in 
emergencies. 


In Matter of Clark, 169 Misc. 202 (N. Y. 
Surr. Ct. Kings Co., 1938) a Surrogate held 
that if the decedent made a valid inter 
vivos transfer of property in trust during 
his lifetime for the benefit of someone other 
than the surviving spouse and by his Will 
directed that the Estate taxes on this trust 
property be paid from his residuary estate 
and gave the surviving spouse only her 
statutory life interest in one-half of the 
residuary estate, such a provision would 
be in derogation of the wife’s rights and 
she could elect to take her intestate share 
outright. 


What Law Governs Trusts 


The courts of New Jersey after a quarter 
of a century of vacillating back and forth 
have apparently decided that the law of 
the place where the property is located and 
the transaction took place governs the valid- 
ity of an inter vivos trust of personalty. 
Cutts v. Nadjrowski, 128 N. J. Eq. 481 
(1938). 

In re McAuliffe, 167 Mise. 783 (N. Y. 
Surr. Ct. Westchester Co. 1938) is inter- 
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esting in holding that the situs of a testa- 
mentary trust was in Rhode Island and its 
administration thus subject to the laws of 
Rhode Island although it was created by 
the Will of a New York decedent whose 
Will was probated in New York. A Rhode 
Island Trust Company was named in the 
Will as trustee and the trust res consisted 
largely of stock of a Rhode Island corpor- 
ation and the stock had been kept in Rhode 
Island by the decedent prior to her death. 


The Supreme Court of New Hampshire 


is Cadbury v. Parrish, 200 Atl. 791 (N. H. 
1938) looked to the law of Pennsylvania 
in allocating between income -and corpus 
dividends from wasting asset corporations. 
The decedent was domiciled in New Hamp- 
shire at the time of her death and her Will 
was there probated. The Court stated 
that the Pennsylvania rule would be applied 
because the testatrix executed her Will in 
Pennsylvania in 1926 where she then re- 
sided, one of the trustees named was a 
Pennsylvania Trust Company and her Will 
was executed only a few years after the 
Will of her grandmother, by which she ac- 
quired much of the stock in question, had 
been construed by the Pennsylvania court. 

In Princess Lida of Thurn and Taxis v. 
Thompson, 59 Sup. Ct. 275 (1939) the Unit- 
ed States Supreme Court held that the 
filing of a trustee’s account in a Pennsyl- 
vania state court gave that court jurisdic- 
tion over the administration of the trust 
and prevented a United States District 
Court from subsequently assuming jurisdic- 
tion. 


Taxation 


In Estate of Edward H. R. Green, United 
States Supreme Court, March 13, 1939, the 
United States Supreme Court assumed jur- 
isdiction over the four-state controversy as 
to where Colonel Green died domiciled. The 
court held that he was domiciled in Massa- 
chusetts at the time of his death and that 
Massachusetts was entitled to an inher- 
itance tax of approximately $5,000,000. 

In Guaranty Trust Co. of New York v. 
Virginia, 59 Supreme Court Rep. 1, (1938), 
Thomas F. Ryan by his Will which was 
probated in New York created a trust for 
the benefit of his widow. The trustees 
qualified in New York and kept the assets 
in that state. The amount of income pay- 
able to Mrs. Ryan was discretionary with 
the trustees. Mrs. Ryan lived in Virginia 
and Virginia taxed all the income which 
she received from the trust and New York 


taxed the entire income from the trust. Up- 
on Mrs. Ryan’s death her Executor sought 
to recover the taxes collected in Virginia 
on the ground that there had been an im- 
proper double taxation of the same income. 
The Supreme Court rejected the Executor’s 
contention and held that double taxation of 
the income from the trust was proper. 

The famous Dorrance case came before 
the courts again. The trust was being ad- 
ministered in New Jersey, the property was 
kept there and all business pertaining to 
the trust was transacted there. The trus- 
tees consisted of three individuals residing 
in Pennsylvania and a New Jersey corpor- 
ate trustee. Pennsylvania attempted to im- 
pose an annual personal property tax on 
three-fourths of the value of the trust prop- 
erty because of the fact that three of the 
four trustees resided in Pennsylvania. In 
Matter of Dorrance’s Will, 3 A. (2d) 692, 
(Penn. Sup. Ct., 1939) it was held that this 
tax was improper because the trustees were 
joint tenants and all had to act jointly. 
Consequently the trust property was not 
owned by a Pennsylvania “resident *** as 
trustee” within the language of the taxing 
statute. 

In Estate of Lisa W. Sandford 277 N. Y. 
323, the Court held that a New York 
donee’s appointment of the corpus of a 
testamentary trust created by a Massachu- 
setts testator-donor did not create a tax- 
able transfer in New York even though the 
substituted trustees under the trust resided 
in New York and kept the trust securities 
there. 

The Supreme Court of New Hampshire 
in Amoskeag Trust Co. v. Trustees of Dart- 
mouth College, 200 Atl. 786, (N. H. 1938), 
reversed a uniform line of decisions in New 
Hampshire and held that the Federal Es- 
tate tax should be paid entirely out of the 
residue of the estate of a decedent and not 
apportioned pro-rata among all the devisees 
and legatees. 

In two decisions handed down by the 
United States Supreme Court on May 29, 
1939, the court held that double inheritance 
taxation of intangibles held in trust in a 
state other than the domicil of the settlor 
is permissible. Curry v. McCanless and 
Graves v. Elliott. Discussed in Trusts and 
Estates, June 1939, p. 673. 


Income and Principal 


In a case of first impression the United 
States Court of Appeals for the District 
of Columbia in Proctor v. American Secur- 
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ity and Trust Co., 98 F. 2nd 599 (1938), 
held that earnings derived during the 
course of the administration of the estate, 
if not disposed of by express provision in 
the Will, are to be added to the residuary 
estate as corpus and are not distributable 
to the life beneficiaries as income. . 

Cadbury v. Parrish, 200 Atl. 791, (N. H. 
1938) held that the life beneficiary of 
a trust consisting of stocks of mining cor- 
porations of a wasting nature is entitled 
to receive the full amount of dividends paid 
by the companies even though part of the 
dividends represent a capital disbursement. 
The trustees had received the stock in this 
case from the testatrix. 

In Estate of Winthrop, 168 Misc. 861 (N. 
Y., 19388), the bulk of the trust assets 
earned no income and the court’s approval 
was sought of a plan whereby liquid secur- 
ities would be sold and the proceeds ap- 
plied to the life beneficiaries on the theory 
that when the unproductive property was 
ultimately sold there must be an apportion- 
ment between principal and income and 
the present distributions of principal could 
at that time be deducted from income’s 
share of the apportionment. The court re- 
fused to approve this plan. 

In The Bridgeport-City Trust Co. v. The 
First National Bank and Trust Co. of 
Bridgeport, 124 Conn. 472, 200 Atl. 809 
(1938), the Connecticut Supreme Court of 
Errors determined that a corporate trustee 
could not charge a portion of its annual 
fee for services against the corpus. 

In Heyn v. Fidelity Trust Company, 174 
Md. 639 (1938), dividends on cumulative 
preferred stock which were in arrears 
at the time of the testator’s death were paid 
in 1936, subsequent to the date of death 
of the testator. The Board of Directors in 
the resolution authorizing the dividend pro- 
vided that it should apply to the period 
from December 31, 1931 to November 30, 
1932, the period prior to the testator’s 
death. The court allocated all of the divi- 
dend to corpus on the theory that it had 
been paid out of capital surplus in exist- 
ence at the creation of the trust. On re- 
argument, 174 Md. 639 (1938), the Court 
of Appeals found that the dividend had 
actually been paid out of earnings during 
1936 and subsequent to the creation of the 
trust and accordingly reversed its earlier 
decision ‘and awarded the dividends to in- 
come. 

In Estate of Flynn, N. Y. L. J. February 
14, 1939, (N. Y. Co. Surr. Ct.) and Matter 
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of Palmer, 167 Misc. 624 (Clinton Co. Surr. 
1938), it was held that dividends declared 
subsequent to the testator’s death in pay- 
ment of cumulative preferred dividends in 
arrears at the date of the testator’s death 
belonged to income and not to corpus. These , 
decisions were based on the fact that the 
date of declaration of the dividends is con- 
trolling and that the source of the dividend 
is immaterial. 


The more usual rule that profits result- 
ing from the sale of stock forming part of 
the trust corpus belong wholly to capital 
and that no part of such profits is allo- 
cated to income, was followed by the 
Supreme Court of Wisconsin in the case of 
In re Roebkins’ Will, 283 N. W. 815 (Wis. 
1939). In Dumaine v. Dumaine, 16 N. E. 
2nd 625, (Mass. 1938), the trustee, who was 
the life beneficiary, was given “discretion 
to determine whether any money or other 
property received by him is principal or 
income without being answerable to any 
person for the manner in which he shall 
exercise that discretion.” The trustee de- 
termined that profits resulting from the sale 
of stock were income and distributed such 
profits to himself as life tenant. The court 
held that there was no abuse of the discre- 
tion and sustained the action of the trustee. 


In connection with the salvage operations 
of mortgages which are foreclosed by the 
trustee, in the event that the trustee re- 
ceives real property from the testator in- 
stead of a mortgage investment and the 
trustee subsequently sells the real proper- 
ty and takes back a purchase money mort- 
gage in part payment, a question arises 
whether such a mortgage is treated the 
same in salvage operations as a mortgage 
received from the testator. Fidelity Union 
Trust Company v. Murphy, 124 N. J. Eq. 
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201, (1938) held that the rule was differ- 
ent in case the trustee received the real 
property in the first instance. In such 
a case the entire transaction from initia- 
tion to rescission must be taken as a unit 
and taxes which are in arrears at the time 
the mortgage is foreclosed are chargeable 
wholly against the corpus. 


Duties and Liabilities of Trustees 


In New Jersey a recent statute permits 
trustees to continue to hold securities of a 
non-legal nature which were received from 
the testator. The case of In re Riker’s 
Estate, 1 A. {2d) 213 (N. J. Prerog. 1938) 
held that a trustee would be surcharged, 
however, for a loss resulting from the re- 
tention of stock which the trustee had ex- 
changed for stock received from the testa- 
tor. If the corporation whose stock was 
received from the testator were merged or 
reorganized into a new corporation and the 
new stock received by the trustee was sub- 
stantially the same as the old stock, the 
trustee could retain such stock. 

Opposite views have been taken by the 
courts of Pennsylvania and New York on 
the question of whether a trustee may 
properly invest trust funds in bonds and 
mortgages secured by improved real proper- 


ty having an appraised value sufficiently 
in excess of the amount of the investment 
but which property is not producing suf- 
ficient income to pay taxes and interest on 


the mortgage. The Pennsylvania Supreme 
Court in Heyl’s Estate, 200 Atl. 617 
(Pa. 1938) held such investments were 
proper, stating that income from _ real 
property is far from being the best criter- 
ion of value and that mortgage loans have 
traditionally been made on the basis of 
the market value of the real property in- 
volved. 

The New York Appellate Division, First 
Department, in Feist v. Fifth Avenue Bank 
of New York, 5 N. Y. S. 2nd 736 (1938), 
came to the opposite conclusion and sur- 
charged the trustee :for investing trust 
funds in a mortgage secured by real proper- 
ty the income from which was insufficient 
to pay taxes, incidental expenses and in- 
terest. (The Court of Appeals reversed 
the Appellate Division on jurisdictional 
grounds.) 

Pennsylvania and New York courts have 
also reached opposite conclusions on 
whether a Trustee should be surcharged 
who pays out too much income to the life 
beneficiary in connection with salvage oper- 


ations. In re Haugh’s Estate, 33 D. & C. 
202 (Orphan’s Court, Phila. Co. 1938) (no 
surcharge); Matter of Brainerd, 8 N. Y. S. 
2nd 213 (1938), (trustee surcharged). 

Investing trust funds in an investment 
trust was held improper by the court in 
Marshall v. Frazier, 80 P. (2d) 42 (Ore. 
1938). The Supreme Court of Virginia 
in Harris v. Citizens Bank & Trust Co. 200 
S. E. 652 (Va. 1939) stated that it would 
hold a large New York Trust Company to 
a higher standard of care and skill than 
a county bank in Virginia. 


Assuming that a trustee has committed 
acts for which he could be surcharged, it 
has been held in a number of cases that no 
liability is incurred toward a beneficiary 
when the acts in question have been com- 
mitted at the request of that beneficiary or 
by reason of acquiescence the beneficiary is 
estopped from objecting. Marble & Sea- 
man, Trustees v. O’Connell, 1 A. (2d) 355 
(Me. 1938), Matter of Pinney, 278 N. Y. 
507 (1938), Clover v. Peterson, 281 Minn. 
275 (1938); Haw v. Haw, 295 Ill. App. 488. 


Duty to Sell Non-Legals 


In Guaranty Trust Company of N. Y. v. 
Lewis, 279 N. Y. 396 (1939), the Settlor’s 
consent was necessary during his lifetime 
before non-legals could be sold by the 
trustee. Nothing was said in the trust in- 
strument as to the trustee’s powers during 
the secondary life estate. The secondary 
life beneficiary sought to surcharge the 
trustee for having sold the securities, on 
the theory that there was no power of sale. 
The Court of Appeals held for the trustee, 
that taking the Will as a whole a power of 
sale should be found unless it was affrm- 
atively forbidden. 

In Matter of Schoenewerg, 277 N. Y. 424 
(1938) the Court held that while a trustee 
owed a duty to the remaindermen to whom 
it was accounting by receipt and release 
to make full disclosure of its acts, it was 
not under a duty to affirmatively point out 
possible errors. 

During recent years there has been dis- 
cussion to the effect that a non-domiciliary 
court should insist upon probate at the place 
of domicil first and then have ancillary 
probate proceedings wherever the decedent’s 
property requires it. During the past year, 
by a decision in Vermont, Matter of Hol- 
den’s Estate, 1 A (2d) 721 (Vt. 1938) and 
statutory amendment in Montana, Chapter 
44, Laws 1939, the contrary view has been 
taken, namely that original probate at the 
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decedent’s domicil is not a pre-requisite to 
probate in another state. 


Miscellaneous Decisions 


In Stark v. The National City Bank of 
New York, 278 N. Y. 388 (1938), an ad- 
ministratrix of an estate exchanged cer- 
tain stock for other stock. The defendant 
was the successor in interest to the bank 
through which the exchange had been made. 
The stock which the administratrix received 
declined drastically in value and_ she 
brought suit against the bank for having 
aided and abetted her in making the ex- 
change. The court found that the new 
stock could have been sold by the admin- 
istratrix after the exchange quite as read- 
ily as the original stock and it declined 
to hold the bank responsible. 


Under the Minnesota Probate Code the 
Executor named in the Will is entitled to 
appointment by the Probate Court only if 
he is “suitable and competent to discharge 
his trust.” In Estate of Holterman, 282 
N.W. 182 (Minn. 1938) the Court declined 
to appoint the executor named in the Will 
on the ground that he was “unsuitable” 
where he had incurred the hostility of the 
beneficiaries in the settlement of his ac- 
counts as guardian of the decedent. Once 
a fiduciary has been appointed by the 
court, however, the Court will not remove 
him except for very good cause. Shelton 
v. McHaney, 119 S.W. (2d) 951 (Mo. 1938). 


In the event that a legatee dies during 
the lifetime of the testator and is indebted 
to him, and by statutory provisions the 
legacy is saved from lapsing, the Supreme 
Court of Pennsylvania in In Re Callery, 
3A (2d) 407 (Pa. 1939), held that the issue 
took all the rights possessed by their par- 
ent but also subject to his burdens and bound 
by the equities which would have existed 
against him, and that accordingly the leg- 
acy was received subject to the indebtedness 
to the testator. 

In Central Trust Co. v. Harvey, 297 IIl. 
App. 425 (1938) in a proceeding for the 
resignation of the trustee and the appoint- 
ment of a successor trustee all the parties 
united in requesting the court to appoint a 
trust company as successor trustee. The 
lower court overrode the wishes of the 
parties and appointed an individual of its 
own choosing. Upon appeal the lower court 
was reversed, the appellate court stating 
that the’ interests and wishes of the bene- 
ficiaries should have been considered and 
failure to do so was an abuse of discretion. 


- COMPLETE TRUST FACILITIES 
are available in 
CENTRAL ALABAMA 
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The Court in Cleveland Trust Co. v. 
White, 134 Ohio St. 1, 15 N. E. (2d) 627 
(1938) held that a voluntary inter vivos 
trust, otherwise valid, was not rendered 
nugatory because the settlor reserved to 
himself extensive rights and powers and 
that accordingly the trust res was not an 
asset of his estate at his death, did not 
pass under his Will executed nine months 
before he died, and therefore was not sub- 
ject to the Ohio statute prohibiting gifts 
to charities made by a Will executed with- 
in a year of death. 


The Will of the testator in Neilson v. 
Schoellkopf, 122 S.W. (2d) 281 (Texas Ct. 
of Civ. App. 1938) conferred power upon 
the trustee to manage, control, rent, lease, 
sell or dispose of the trust property but 
there was no express power given the 
trustee to mortgage the property. The 
court held that the granting of the broad 
powers enumerated carried with them by 
implication the power to mortgage. 


The validity of spendthrift trusts in Colo- 
rado was upheld in Snyder v. O’Connor, 
102 Colo. 567, 81 P. (2d) 773 (1938). 

The Indiana Appellate Court has recent- 
ly held in Suverkrup v. Suverkrup, 18 N.E. 
2nd 488 (Ind. App. Ct., 1939), that under 
a statute providing that compensation pro- 
visions of a Will are binding unless renun.- 
ciation is made by written instrument filed 
in court, the executor is given a reasonable 
time after qualifying in which to renounce 
and that six weeks is not an unreasonable 
length of time. 


[The report then referred to several re- 
cent statutes. A more complete compendium 
is found in the report of the Committee on 
Pending Trust Legislation. (See page 43.) 
This is in line with the suggestion in Mr. 
Land’s report. ] 








Guardianship Administration 


Inadequacies of Present System and Suggested Remedies 


WILLIAM M. WINANS 


Member of the New York Bar; Chairman, Guardianship Administration Committee, 
Section of Real Property, Probate and Trust Law 


E CAN trace Guardianship back to 

Roman days where the tutor and 
curator were recognized, the former hav- 
ing custody of the person and the lat- 
ter of the property. From that early 
day to today, through the Common Law 
and later by Statute Law, regulations 
have been made to safeguard the prop- 
erty of infants until today the court 
places itself in loco parentis of every in- 
fant coming under its jurisdiction. 


Most humanitarian statute laws have 
been won grudgingly by dint of much ef- 
fort, and little by little. The reverse is 
true of statute law relating to infants. 
Civilization has swung the pendulum 
mightily to protect infants until it would 
appear to some that the pendulum has 
swung too far in its endeavor to protect 
infants’ property. For instance, in par- 
tition actions in some states where both 
adults and infants are concerned, the 
infant’s share may not be burdened with 
the costs of the proceeding. Courts have 
bent over backwards to minimize fees of 
attorneys for guardians so that often 
such fees are grossly inadequate. 

Again, the in loco parentis ceases so 
far as the person of the infant is con- 
cerned once a guardian has been ap- 
pointed. Your Committee feels that in- 
fants’ property should bear its fair and 
reasonable share of costs in partition 
actions and that our Courts should re- 
quire along with the annual reports of 
infants’ property, a report of the infant’s 
person and his educational progress 
especially where such infant’s guardian 
is neither the father nor the mother. 


General Guardians of Infants 


A proceeding for the appointment of 
a general guardian of an infant is a pro- 


From report submitted to July 1939 Conven- 
tion, American Bar Association. 


ceeding in rem to create a status of 
Guardian and Ward. The jurisdiction 
of the Court appointing a general guar- 
dian (as distinguished from a special or 
limited guardian) is dependent upon the 
domicile of the infant within the terri- 
torial jurisdiction of the appointing 
court. In the absence of statutory re- 
strictions limiting jurisdiction or limit- 
ing the practical exercise of jurisdiction, 
the Court of the infant’s domicile may 
appoint a general guardian for the in- 
fant irrespective of the infant’s absence 
from the county or state of his domicile. 

In substantially all of the states con- 
stitutional or statutory provisions confer 
power on the Probate Court, or similar 
court, to appoint guardians for infants 
resident or domiciled in the county; how- 
ever, in a number of these states the 
exercise of this jurisdiction is limited 
by statutory provisions requiring per- 
sonal service of notice on the infant or 
a written choice of guardian by infants 
over a specified age, or setting up other 
specific requirements, compliance with 
which in practical effect is impossible 
unless the infant is physically present in 
the state, or even in the county, of his 
domicile. The effect of these statutes is 
to prevent the appointment of a general 
guardian by the court of the infant’s 
domicile unless the infant is actually pre- 
sent in the state or county of his domi- 
cile. 

While there is considerable confusion 
in the cases, it is probably true that a 
general guardian appointed by the court 
of the infant’s domicile is given extra 
territorial recognition, for some pur- 
poses at least, whereas a non-domiciliary 
guardian or special guardian has no 
standing outside of the state of his ap- 
pointment. 

In these days of rapid transportation, 
kidnapers, divorce and sudden death, it 
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is frequently essential, for an infant’s 
proper protection, that he have a general 
guardian appointed by the court of his 
domicile, whose status and authority will 
be recognized in other states. While in- 
fants are usually at their domiciles when 
such a necessity arises, they are not al- 
ways so present, and the necessity is, of 
course, in no way dependent on their 
presence. 


Under the circumstances, the court of 
the infant’s domicile should not be limit- 
ed in the exercise of its jurisdiction to 
appoint a general guardian. It is, of 
course, desirable that the infant should 
have notice of an application for ap- 
pointment of a guardian, and that he 
should have a reasonable opportunity to 
select a guardian, and that other proce- 
dural details should be complied with, but 
these matters should not be absolute con- 
ditions precedent to court action. 


If notice to the infant is impossible, or 
if the infant’s absence from the state or 
county makes impossible compliance with 
other requirements, the court should 
none-the-less be permitted to appoint a 
guardian if the court finds it is for the 
best interests of the infant. In other 
words, in cases of emergency, the court 
should be permited to waive compliance 
with these conditions precedent. 


Unless statutory provisions have been 
taken away or restricted the jurisdiction 
of Chancery Courts, domiciliary guar- 
dians may be appointed by Chancery 
Courts irrespective of the absence of the 
infant from his domicile. It is submit- 
ted that this should also be true of Pro- 
bate Courts, and particularly in those 
states which have taken away from the 
Chancery Courts all jurisdiction to ap- 
point guardians. 


Veteran Incompetents 


From earliest time there has been, in 
one form or another, “Social Security” 
for victorious soldiers, sailors and ma- 
rines of conquering armies of the old 
and new world. From the beginning of 
our Government, Congress has not only 
passed various pension acts but innum- 
erable acts which aimed to secure to the 


beneficiaries of pensions the exclusive use 
and benefit of the money so appropriated. 
[See U. S. v. Jeremiah Hall, 98 U. S. 348, 
25 L. Ed. 180.] 


The greatest advance in the protection 
of the benefits paid to pensioners and 
their dependents through guardians was 
made as a result of a proposed Uniform 
Veterans Guardianship Act, drafted by 
the National Conference of Commission- 
ers on Uniform State Laws, and ap- 
proved by the American Bar Association 
at its 1928 meeting.* It is my under- 
standing that this was the first, and up 
to today, the only time the Conference 
has taken action in regard to any part of 
probate law. 

A great measure of protection is af- 
forded by the Uniform Veterans’ Guar- 
dianship Act, as in effect it causes the 
same notice to be given the Veterans Ad- 
ministration in cases in which benefits 
are paid to guardians of wards because 
of military service, as is given next of 
kin in proceedings relating to the admin- 
istration of estates of. deceased persons. 
It provides for uniform guardians’ com- 
pensation for ordinary services and for 
the hospitalization of eligible veterans in 
institutions provided by the U. S. Govern- 
ment. 


Under the provisions of the various 
acts of Congress and under the regula- 
tions of the Veterans Administration, 
the activities of guardians receiving pay- 
ments from the Government through the 
Veterans Administration are more close- 
ly supervised than are the estates ad- 
ministered by guardians generally in the 
same jurisdiction. 


I believe there should be a more 
uniform rule concerning the fees charged 
by guardians. In Ohio, attorneys may 
qualify as guardian and can also employ 
themselves in a legal capacity to repre- 
sent the same entity, that is, the guar- 
dian. This, in many instances, has re- 
sulted in fees pyramiding against an 


Guardianship Act as 
recommended by the Commissioners, has been 
adopted by Ala., Ariz., Cal., Col., Fla., Ga., Idaho, 
Ind., Iowa, Kans., Ky., La., Me., Md., Mich., 
Miss., Mo., Mont., Neb., Nev., N. H., N. J., N. Y., 
N.. D., N. C., Ohio, Okla., 3, C., 8S. D., Tete, 
Utah, Vt., W. Va., Wyo. and Ark. 


*The Uniform Veterans’ 
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estate since, under the Uniform Vet- 
rans Guardianship Act in Ohio, a guar- 
dian may charge ordinary compensation 
up to five percent of the income of the 
estate, charge fees for extraordinary ser- 
vices, and also charge fees for legal ser- 
vices. The last two charges are within 
the discretion of the Court as to the 
amount allowed. 


Would it not be a more equitable plan 
to eliminate completely all charges for 
extraordinary services and have the law 
so changed (and it should be made a 
uniform practice) that a guardian-at- 
torney would be barred from employing 
himself to represent himself as guar- 
dian? If it becomes necessary for the 
attorney-guardian to employ legal coun- 
sel, he should be forced to call upon and 
employ a reputable attorney who has ab- 
solutely no connection, by kinship or 
otherwise, either with the guardian or 
the ward in question. It is my under- 
standing that a procedure of this kind 
is in force in some states, and partic- 
ularly in the State of Missouri. 


Special Guardians and Surrogate’s 


Court Proceedings 


In New York State, and presumably 
in other jurisdictions also, Special Guar- 
dians are appointed by the Surrogate to 
safeguard the interests of infants, in- 
competents and in some cases absentee- 
distributees whose whereabouts and/or 
identity are unknown or unascertain- 
able. It is the usual practice for the 
court to appoint some attorney to act as 
special guardian although due consider- 
ation is given to the nominee of an in- 
fant, if over fourteen years of age, pro- 
vided such nominee has no interest ad- 
verse to the infant and is in no way 
connected with the attorneys for such ad- 
verse interests. 


These appointees of the court are often 
sadly lacking in the experience necessary 
because politically they are next on the 
list, and often the attorney for the Peti- 
tioner, whose interest is often adverse to 
that of the infant, or the clerks of the 
Surrogate’s Courts do all the work that is 
done and the appointee simply files the 
report and generally receives a fee for 


his services far in excess of that to 
which he would be entitled on a quantum 
meruit basis. 

It would seem that the whole system 
of appointing attorneys, by the court, as 
Special Guardians is not conducive to the 
best interests of the wards and the pre- 
servation of their estates. A_ better 
method would be to have some attorney 
selected for the position of Special Guar- 
dian who would take care of all special 
guardianships in any given Surrogate’s 
Court; he could be paid, as now, from the 
estate, commensurate with the amount 
of services rendered, or by the State, the 
same as the Public Administrators or 
Official Referees. 

It is, of course, to be expected that 
such a one would be experienced in guar- 
dianship matters but even though he 
were not experienced he would be follow- 
ing a specialty and would soon get suf- 
ficient experience so that he could assist 
materially in the interests of his wards 
in safeguarding their estates. 


Appointees of the Courts are often lax 
in the attendance upon their duties. 
Many instances occur in which special 
guardians have not actually audited the 
accounts or personally inspected the se- 
curities. Because of this, one of our 
Surrogate’s Courts in New York State 
requires special guardians to file a pre- 
liminary report within eight days from 
the date of their appointment, and should 
additional time be necessary for a pre- 
liminary report it can only be obtained 
upon application to the Court. This pre- 
liminary report is primarily for the pur- 
pose of having the special guardian 
check the securities of the ward. 


Again, in many of our Surrogate’s 
Courts, in addition to the report as to 
the correctness of the Account, or pro- 
ceeding, the special guardian is required 
to file a supplemental report after the 
decree, in which report they must verify 
that their wards have received the pre- 
cise interests granted them in the decree, 
and in one of our Surrogate’s Courts a 
provision is inserted in the decree, order- 
ing that the payment to the Special 
Guardian of his fee be made after the 
date of filing of his supplemental report. 
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Annual Inventories 

Guardianship practice contemplates 
filing an annual statement of receipts and 
disbursements and annual inventories of 
property held by guardians for the ben- 
efit of their wards. 

Every possible safeguard should be 
utilized to insure adequate protection to 
the ward. I suggest the advisability of 
the following procedure: 

1. That all guardians be required to 
furnish an annual report of receipts and 
disbursements, such report to be checked 
by a court equipped to make an adequate 
and efficient audit, or provision made for 
such checking by expert auditor. 

2. An annual check of assets shown in 
inventory to determine that guardian 
has actual custody of property of ward 
under properly registered title papers. 

3. An annual check of the financial 
stability of securities on bonds of guar- 
dians. 

Regarding the necessity of investiga- 
tions as to the adequacy of a guardian’s 
bond and the sufficiency of the sureties, 
the question in connection with corpo- 
rate sureties is simple. The Secretary of 
the Treasury of the United States issues 
an annual list of corporate sureties, to- 
gether with the amount of bond which 
may be accepted from them. 

Regarding personal sureties, it is sug- 
gested that before a bond with such sure- 
ties is accepted, the person offering it 
be required to file with the bond an ab- 
stract of the real property of the value 
of the amount to be secured, over and 
above all encumbrances; that two such 
sureties be required on each bond, and 
that the minimum property requirements 
of each surety be the same. 

It is further suggested that the tran- 
script of such bond be filed with the 
proper officer of the county or sub-divi- 
sion, such as the county recorder or the 
recorder of deeds, whereupon such bond 
shall act as a lien against the property 
of the sureties, and that any liability 
accruing on or because of such bond be 
construed a lien, superior to all liens 
not of record at the time the bond was 
filed. 

Emphasis is placed on the following 
two recommendations: 


Trust institutions with Delaware 
trust problems are invited to draw 
freely upon our experience and 
to make use of our facilities. 


WILMINGTON, DELAWARE 


I. That the present procedure in our 
Surrogate’s Courts of appointing Special 
Guardians is expensive and not condu- 
cive to the best interests of the ward. 
That preferably an office to take care of 
all such matters be created in each Sur- 
rogate’s Court, such officer to be paid on 
a quantum meruit basis from the estate 
or fund, and that such officer take care of 
Special Guardianship matters. 

II. That the present procedure in our 
Surrogate’s Courts regarding personal 
sureties on bonds of guardians (as well 
as other fiduciaries) has often resulted 
in losses which your committee feels 
could be largely prevented. Your com- 
mittee therefore recommends that per- 
sonal sureties be required to submit ab- 
stracts of their real property and that 
the bond be filed as a lien against said 
real property. 

We have asked Mr. Henry W. Nichols, 
General Counsel of National Surety 
Corp. to give us additional information. 

[Mr. Nichols traced the development of 
personal and corporate sureties, pointing 
out the inadequate protection furnished by 
the former under present legal require- 
ments. Corporate sureties provide financial 
protection and are supervised by govern- 
ment agencies, 

He then referred to several proposed 
changes in the qualification of personal 
sureties, such as making the bond immed- 
iately a lien on the surety’s property; also 
the filing of a detailed financial statement, 
the information in which would be deemed 
material in prosecutions for perjury. Mr. 
Nichols recommended at least an annual 
checking of personal sureties by the Court 
taking the bonds.—£dit.] 
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Insurance of Trust Deposits—F.D.I.C. 
Ruling 


HE Federal Deposit Insurance Corp- 

oration has finally determined the 
extent to which a claim may be present- 
ed when fiduciary funds are redeposited 
by a trust department of a bank in an- 
other insured bank. It had first been 
expected that a regulation would be is- 
sued. The FDIC Board has declared, in 
a ruling, that the insured fiduciary 
bank’s claims may be determined on the 
following lines: 


For allocated funds of a trust estate: 
“If the trust funds of a particular trust 
estate are allocated by the fiduciary and 
deposited, the deposit with respect to 
such estate will be determined by ascer- 
taining the amount of its funds allo- 
cated, deposited and remaining to the 
credit of the claimant as fiduciary in the 
closed insured bank.” 


As for interest of a trust estate in un- 
allocated trust funds, which, the FDIC 
officials declare, is the principle problem 
at stake in the whole matter, the ruling 
declares: 


“If trust funds of a particular trust 
estate be mingled with trust funds of 
other trust estates and deposited by the 
fiduciary bank in one or more banks to 
the credit of the depositing bank as fidu- 
ciary, without allocation of specific 
amounts from the particular trust estate 
to an account in such bank or banks, the 
deposit with respect to such estate in 


any closed insured bank will be the 
amount which will bear the same ratio 
to all unallocated funds of the estate 
for which the fiduciary is accountable as 
the entire unallocated trust funds to the 
credit of the fiduciary bank in the closed 
insured bank will bear to the entire 
amount of such funds deposited by the 
fiduciary in all depositories.” 

In this connection, the Corporation’s 
Board makes plain that it has neither 
expressed nor implied approval of any 
comingling of trust funds in the main- 
taining of general trust accounts. As 
for the determination of claims in un- 
allocated trust funds, it is specified that 
unallocated trust funds in the insured 
fiduciary bank will be included in the 
totals of such funds. 

A third section relating to claims for 
funds of corporate trusts determined on 
basis of allocation, declared that the rule 
for unallocated funds “will not be ap- 
plied to funds of an insured bank held 
as fiduciary under a type of trust created 
to facilitate the issuance, distribution, or 
servicing of corporate bonds, debentures 
or stock issues,” such as corporate trusts. 
In this, “the claim of the fiduciary bank 
with respect to deposits of such funds 
will be determined according to alloca- 
tions of the funds of particular estates 
to particular deposit accounts.” 

In arriving at the total insured de- 
posit of an insured fiduciary bank with 
respect to any trust estate, the deposit 
of such estate as determined in accord- 
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ance with this ruling shall be combined 
with that determined under any other 
section of the ruling “and the insured 
deposit shall be the total less any amount 
thereof in excess of $5,000” it is stated. 


Tax Exemption Removal 


ESPITE the fact that the President 

would like to have all future gov- 
ernment paper placed on a taxable basis, 
it is highly unlikely that this will be 
accomplished in time to apply in the 
immediate future. 

Undersecretary of the Treasury Hanes 
has twice presented to the House Ways 
and Means Committee the official argu- 
ments in behalf of removal of the tax 
exempt features of national, state and 
municipal bonds. The powerful lobby 
of state and municipal officials have 
strenuously opposed. The House Ways 
and Means Committee listened, apparent- 
ly predetermined to take no action at 
this session. On the Senate side the 
Brown “Special Committee” continues 
for purposes of “studying” the matter. 


Undersecretary Hanes declares that 
“the elimination of tax exempt securi- 
ties for the future would not have the 
serious effects on State and local govern- 
ments which many have alleged. The 
increased costs which would result would 
be minor in amount.” He emphasizes 
that “the costs and benefits” of the pro- 
posed legislation “will not be realized un- 
til the entire outstanding supply of tax- 
exempt securities has been retired and 
replaced by new taxable securities. This 
will take more than a generation.” 

Indicative of trends is the bill for con- 
struction of a Niagara Bridge, and carry- 
ing bond issuance privileges. The Pres- 
ident vetoed it because of the tax exemp- 
tion features. The bill was repassed 
without the tax exemption. It is sus- 
pected here that to avoid a marketing 
situation, the Reconstruction Finance 
Corporation will agree to take the whole 
issue. 


Chandler Act Experience 


HE Securities and Exchange Com- 
mission, still the most ultra-liberal 
of the agencies which have to do with 
banking processes, has now had about 
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ten months experience in administering 
the Chandler Act which concerns 77B— 
corporate reorganizations. According to 
Commissioner Eicher, its experience in 
87 cases in which it has participated, in- 
cluding a wide variety of business, has 
been most satisfactory. Mr. Eicher de- 
clares that the rule of the SEC is to par- 
ticipate “in cases involving a definite 
public interest,” and to avoid cases con- 
cerning closed corporations, or cases in- 
volving less than a quarter of a million 
dollars face amount of securities out- 
standing. 

The Commissioner asserts “The owner- 
ship of corporate securities has become 
so widely diffused among our people, that 
when rough financial weather overtook 
the corporate bark, no one but the man- 
agement, with its monopoly of the bond- 
holders’ list and the proxy machinery, 
enjoyed the opportunity to practice the 
slogan of rugged individualism. We be- 
lieve, therefore, that the services of an 
impartial and technically trained staff 
such as ours does contribute definitely 
not alone to the greater good of the 
greater number but also to greater jus- 
tice for that greater number.” 


Insurance—General 


HILE the fate of Senator Mead’s 

insured bank loan bill is quite un- 
certain, there are still discussions going 
on for the stimulating of bank credit. 
Among the discussions is one gaining in 
interest—insurance, by the Government, 
of bank stockholders. The theory in 
such insurance is based on the assump- 
tion that if stockholders felt safe they 
would allow bank officers greater credit 
leeway. Such stockholder insurance 
would include trust departments and 
opens interesting technical possibilities. 
Admittedly, the whole subject is in the 
discussion stage but not at all impossible 
of formal proposal by some willing leg- 
islator. 

Large insured institutions will be 
saved a sizeable total amount if the bill 
by Senator Byrnes clears the House prior 
to adjournment. This measure relieves 
banks from paying assessments on inter- 
bank balances. It is not, however, fav- 
ored by some of the smaller banks, who 
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Experienced Administration 
of Chicago Area Real Estate 


For fifty-two years our trust division has specialized in the 
administration of trusts holding real estate in the Chicago 


area. 


Unequalled facilities have been developed over the 


years for handling both residential and industrial properties. 

When the administration of your customers’ holdings involves 

Chicago area real estate, we will welcome the opportunity to 
act as Ancillary Administrator. 


CHICAGO TITLE & TRUST COMPANY 
69 West Washington Street, Chicago, IIl. 


feel that if the FDIC can afford to lose 
about $6,000,000 a year, then assess- 
ments should be eliminated for public 
funds. Another view is to permit the 
smaller banks to deduct from their FDIC 
assessment computation the average of 
their deposits in other banks including 
the Federal Reserve Bank. Senator 
George is the author of a bill to allow 
for the deduction of public funds on the 
basis of offsets. 


Bills and Studies 


MONG pending bills which concern 

trust officials, there is, at the mid- 
month date, the Cole Trust Indenture 
bill which must be coordinated with the 
Barkley Trust Indenture bill passed by 
the Senate.* 

Such other more ambitious legislative 
programs as investment trust regula- 
tion, a national mortgage bank, seem to 
have been largely counted out. The 


* Cole bill passed by House, July 19; 
sent to Senate for alignment of several 
technical and Administrative variations. 


White House is insistent on more con- 
trol over foreign affairs and, publicly at 
least, on the ambitious lending-spending 
bills. The vast loaning program involves 
the sale of certain notes and debentures 
of the Reconstruction Finance Corpora- 
tion and probably some other subsidiary 
Government agencies. 


In addition to probable study of mon- 
etary and banking problems during Con- 
gressional recess, there is also to be a 
tax study. Overlapping taxes will bear 
the brunt of the study, with side excur- 
sions into all manner of corporate taxes, 
many of which are of vital interest to 
trust men. The agenda has not as yet 
been made up. Rep. Jere Cooper will 
likely be in charge, but the Treasury De- 
partment’s Bureau of Internal Revenue 
will be the power behind the study. 


Bardstown, Ky.—Wilson and Muir, bank- 
ers, have been granted permission to act in 
a fiduciary capacity by the state department 
of business regulation, division of banking. 
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Chemical Trends 


(Continued from page 23) 


Nor was the development slow in com- 
ing. For it was not long before the value 
of butyl alcohol, or rather its derivative 
butyl acetate, as a solvent in the new 
nitro-cellulose lacquers was discovered. 
The use of lacquers, it will be recalled, 
owed its flying start partly to the work 
done on airplane “dopes” during the war. 
Then too, at the close of the war, vast 
surplus stocks of the base material gun- 
cotton, or nitrocellulose, were available 
at bargain prices. And finally, the rapid 
growth in large-scale automobile produc- 
tion offered a wonderful market for fin- 
ishes that would dry more quickly than 
the old enamels formerly used. 


A Case History of Research 


O THE demand for butanol grew by 
leaps and bounds till in 1929 pro- 
duction attained the remarkable level of 
67,000,000 pounds. And, with the grow- 
ing consumption of butanol the Commer- 
cial Solvents Company experienced its 
meteoric career. Starting from a deficit 
in 1923, profits skyrocketed to a peak of 
$3,667,000 in 1929. Then, however, in 
typical chemical fashion, obsolescence 
began to set in. 

The real fault was not with the pro- 
duct or with the operating staff.. Yields 
were good and operations continued to 
be conducted with a high degree of ef- 
ficiency. The trouble was that the patent 
monopoly on the Weizmann process did 
not confer on the Commercial Solvents 
Company a monopoly on research. No 
one can have a monopoly on research. So, 
all the time that butyl alcohol was selling 
for 18c a pound research workers in other 
companies were struggling to perfect 
cheaper processes for the synthesis of 
this product, and, considering the talent 
available and the potential reward, it is 
not surprising that’ favorable results 
were finally obtained. 

The solution of the problem was found 
by Union Carbide, using products de- 
rived from natural gas as a starting 
point. Their raw materials were cheap, 
the supply was abundant and operating 
costs were distinctly competitive. In con- 
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sequence the price of butanol has now 
dropped from 18c to 7.5¢c per pound and 
there is no reason to expect that it will 
go back to the old level for a long time 
to come. 


The onslaught of obsolescence through 
research did not stop with butanol. 
Equally interesting illustrations could be 
taken from the records of such other pro- 
ducts of the Commercial Solvents Com- 
pany as methanol, ethanol and acetone. 
Despite these discouraging inroads of 
competition from synthetic processes 
there are possibilities that research in 
the fermentation field may reverse the 
situation again. In fact, it is claimed 
today that developments are in prospect 
which may well restore at least a part 
of its competitive position to fermenta- 
tion butanol in the World of Tomorrow. 

The essence of chemical economics is 
change. In fact, only one thing is sure. 
It is that there is no monopoly on re- 
search. And, as a corollary, whatever 


effect obsolescence may have upon corpo- 
rate profits, the public always benefits. 


Long-Term Trends 


LTHOUGH available production data 

in the chemical industry are inade- 
quate, still it is possible to plot long- 
term production trends for a few of the 
main products in which the fifteen lead- 
ing companies are interested. In Table 
A, there are shown a number of such 
trends which span the several drastic 
fluctuations in general business activity 
that occurred between the years 1920 and 
1937. 

(See Table on following page) 

In Table A will be found the percentage 
trend factors and average percentage in- 
creases, or decreases, of the Federal Re- 
serve Board Index of Industrial Produc- 
tion, and of all of its major components 
for which sufficient data were available.5 
Together with this general information 
there are included the corresponding data 
for a number of the leading chemical in- 
dustries. Though expressed in precise 
figures such trends are subject to so 


5. The weights of the manufacturing industries 
omitted relative to all manufactures aggre- 
gated about 18%. 
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many interfering factors that they are 
to be used in forecasting only with the 
greatest caution. To be sure, the past 
behavior of an industry may be an ex- 
tremely valuable guide to its future ac- 
tion but so many different things can 
happen that reliance upon statistical 
trends is to be avoided unless tempered 
with much experience in such matters, 
combined with a sound background of 
familiarity with underlying conditions in 
the industry in question and in industry 
in general. 


Trend Projection Hazardous 


EARING in mind these important 
limitations it is interesting to note 
that all of the chemical industries listed 
in Table A exhibit positive trends for the 
period under review. Furthermore, the 
lowest chemical trend factor is 102.6, for 
sulfur, which is only exceeded by one in- 
dustry, petroleum (a branch of the chem- 


ical industry) in the group of major 
industrial components of the Federal Re- 
serve Board Index. While all of the 
chemical group showed trends greater 
than business as a whole, as measured by 
the F. R. B. Index, it is noteworthy that 
many of the other industries showed 
negative trends. 

Using the case of sulfuric acid as an 
example, its trend factor is 102.7%. This 
means that, on the average, for the 
whole period from 1920 to 1937, the pro- 
duction of this commodity increased by 
2.7% per year. In contrast the showing 
of rayon, with a trend factor of 120.7% 
which corresponds to an average growth 
of over 20% per year, is striking. In 
this regard it is interesting to observe 
the consequences of a too-optimistic pro- 
jection of such trends. Thus, if this 
trend were to continue for thirty years, 
the domestic output of rayon in the final 
year would be at the annual rate of 


TABLE A 
PRODUCTION TRENDS! 
A—Chemical Products 


Average % 
Change 
per year 


I ce ek I 


Coal Tar Dyes 

Coal Tar Finished Products 
Coal Tar Intermediates 
Ethyl Alcohol 

Non-Coal Tar Organics 


B—Other Products 
Federal Reserve Board Index of Industrial Production 


F. R. B. Component Industries 
Automobiles _ 


Iron & Steel 


Non-Ferrous Metals 


Slaughtering & Meat Packing 


Paper 
Petroleum 
Rubber, Tires and Tubes 


1. Source: Engineers and Business Cycles, D. P. Morgan, Chemical and Metallurgical Engineering, Vol. 46, 
Jan. 1939. 
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60,000,000,000 lbs. or 1,000 lbs. per fe- 
male capita, as compared with the pre- 
sent production of approximately 300,- 
000,000 pounds per year, which is in it- 
self no mean figure. This sounds ludi- 
crous yet a case occurred, in the 1929 
era, where a corporate earnings trend 
was projected ahead to 1932, for which 
year earnings per share of $5.00 were 
predicted. When that miserable year 
arrived, however, owing to cyclical dis- 
turbances that had not been taken into 
account, the price per share of the stock, 
itself, was less than the predicted earn- 
ings. 


Cyclical Trends 


S IMPLIED at the close of the pre- 
ceding section, there may be consid- 
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erable deviations from long-term trends 
in consequence of the cyclical fluctuations 
in general business activity. Nor is the 
chemical industry proof against these oc- 
currences. Anyone who has held the 
chemical stocks for the last ten years can 
tell you that. Still, there has been so 
much talk about the industry’s inherent 
growth trends that its cyclical suscep- 
tibility has possibly received insufficient 
emphasis. It is of interest, therefore, 
to examine some of the leading indus- 
tries from this point of view. 

For example, judged in this light, it is 
seen in Table B that during the last 
business cycle sulfuric acid production 
rose to 30% above its long-term trend in 
1929, fell to 34% below in 1932, and was 
back to 11% above it again in 1937. 


TABLE B 
CYCLICAL TRENDS! 


Percentage Deviations 
from Long-Term Trend 
1929 1932 1937 


A—Chemical Products 


Caustic Soda 
Coal Tar Dyes 


Coal Tar Finished Products —______..__._.__.______.____...... 


Coal Tar Intermediates 


EE ee ee Ee neh: ROR eRe ee D ate 
Non-Coal Tar + Organics eae ey ree aoe rere 
| eR ene Senses eee meee ene One EN Oe RENTER Ee eee 


Soda Ash .- 
Sulfur 
Sulfuric Acid . 


ih 
+18.5 
434.7 
421.1 
—13.3 
— oe 
—20.2 
+ 3.0 
422.2 
+11.0 


—14.2 
—26.5 
—37.4 
—35.5 
—13.1° 
—13.6 
—16.3 
—17.0 
—40.5 
—34.0 


+31.8 
+24.0 
+11.4 
+28.6 
+ 43.28 
+ 70.5 
+31.1 
+27.0 
+34.0 
+30.0 


B—Other Products 


Federal Reserve Board Index of Industrial 


Production 
F. R. B. Component Industries: 


I no a i 


SSD SE eee eee 
ES Oe ee ee ae oe 
Iron & Steel _ 


Leather ‘colette ne aE 


Lamber — 


aye oo ean a mae 
Slaughtering & Meat ‘Packing i 


rae... 
Petroleum Refining - 


Rubber, Tires and Tubes eae eo cule 


. Source: Engineers and Business Cycles, 
Vol. 46, Jan. 1939. 
. 1926 was up 80.0%. 
. 1988 was off 36.1%. 
- 19383 was off 40.3%. 
d. 1935 was off 13.8%. 


D. P. Morgan. 


+28.9 —31.0 +17.4 
+66.7 
+44.3 
+10.9 
+51.7 
+ 4.0¢ 
+45.7 
+62.7 
+ 2.2! 
+23.1 
+30.2 
+37.8! 


—58.3 
—31.1¢ 
— 5.64 
—62.2 
—15.8 
—50.8 
—45.9 
— 2.28 
—17.3 
— 9.7 
—24.3 


+33.0 
+18.2 
+ 1.2 
+62.5 
+ 8.7 
+37.5 
+33.3 
— 1.7 
+ 0.8 
— 2.9 
— 0.9 


Chemical and Metallurgical Engineering, 
e. 1936 was up 10.7%. 
f. 1984 was up 20.9%. 
g. 19385 was off 16.5%. 
h. 1934 was off 13.7%. 
i. 1928 was up 48.5%. 
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Similarly, soda ash production reflected 
the fluctuations occurring in general 
business in much the same way. It rose 
to 27% above its long-term trend in 1929, 
fell to 17% below it in 1932 and had re- 
gained a plus 3% position, in 1937, when 
business commenced to fall off once more. 
Owing to the fact that these two com- 
modities penetrate into so many different 
industries, it is not surprising that, 
cyclically, they resemble the Federal Re- 
serve Board Index rather closely. Thus, 
as may be seen in the Table, this index 
rose to 28.9% above its long-term trend, 
in 1929, declined 31.0% below it, in 1932, 
and recovered to a plus 17.4% position 
in 1937. 


This close alignment between two im- 
portant chemical industries and the Fed- 
eral Reserve Board Index, which is de- 
signed to represent manufacturing activ- 
ity as a whole, is especially interesting 
in view of the fact that most of the com- 
ponents of the index differ considerably 
from the index itself. In fact, as may be 
seen in the Table, the majority of the 
component industries fall in two groups 
as regards cyclical susceptibility. One of 
these groups, consisting of consumption 
goods, is less susceptible than the index, 
while the other, composed of durable 
goods, is more susceptible to cyclical 
fluctuations. 


Examples will illustrate the differences 
between these two groups. Typifying 
the consumption goods group is the food 
industry which experienced the following 
deviations from trend, namely up 10.9% 
in 1929, down 5.6% in 1932, and up 1.2% 
in 1937. These relatively moderate fluc- 
tuations are in striking contrast to the 
wide swings of such a durable goods in- 
dustry as iron and steel with the follow- 
ing deviations: 1929, up 51.7%, 1932, 
down 62.2%, and 1937 up 62.5%. Even 
though these figures are rather rough, it 
is evident that typical consumption goods 
industries appear to be less, and durable 
goods more, susceptible to cyclical fluc- 
tuations than the Federal Reserve Board 
Index of Industrial Production which is 
used as a yardstick of business activity 
as a whole. The paper and petroleum in- 


dustries which, as may be seen in the 
table,” were intermediate in character, 
like the chemical industry, were not in- 
cluded in the foregoing discussion on the 
ground that they are in fact frequently 
considered parts of the Chemical In- 
dustry, or, at least, of the broader class- 
ification of the Chemical Process indus- 
tries. 


Price Situation 


STUDY of composite price indices 

discloses a moderate down trend in 
chemical prices during recent years. As 
has been shown elsewhere,® however, a 
very different result is obtained if the 
chemical commodities used in the Chem- 
ical and Metallurgical Price Index are 
segregated into two groups. Thus, in 
one such sub-group there are a number 
of mature products whose economic sta- 
tus is approaching stability. Among 
these lines are included soda ash, sul- 
furic acid, caustic soda and other heavy 
chemicals. Owing to the fact that little 
reduction in cost has been achieved since 
1920, the prices of these articles have 
undergone little change. The other 
group, called “Developmental Chemicals” 
includes a number of new products and 
certain old products recently made by 
new synthetic processes, such as: meth- 
anol, butanol, ethanol, acetic acid, phenol, 
trisodium phosphate and ammonium sul- 
fate. For these articles the price trends 
have been sharply downward so that the 
average prices for the five years ending 
in 1937 are off from 20% to 50% from a 
corresponding period ending in 1929. 


In comparison with similar develop- 
ments in other industries it is interesting 
that the so-called “developmental chem- 
icals” as a group were off 36.6% which 
is more than any other group except 
petroleum (36.6%) and rubber (39.9%). 
These latter industries, as has been re- 
marked before, are often included as 
chemicals. Besides, as regards petrol- 
eum, it is particularly significant that 


6. D. P. Morgan, “‘The Chemical Industry & Eco- 
nomic Progress,” Industrial and Engineering 
Chemistry, August, 1938. 
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the above mentioned price decline was 
only partially the result of the discovery 
of new oil reserves. To an even greater 
extent it was made possible by reductions 
in operating costs brought about by real- 
ly great feats of chemical engineering. 
In the case of rubber, however, although 
there have been remarkable chemical de- 
velopments in the use of vulcanization 
accelerators and oxidation inhibitors, the 
underlying cause for the decline in price 
was the greatly increased supply of crude 
rubber produced by more intensive and 
extensive cultivation on plantations in 
the Far East and in Africa. 


Price Flexibility vs. Production 


S a consequence of the depression 

the price situation has been under 
close scrutiny. It is claimed by some 
economists, for example, that there is a 
causal relationship between the volume 
of production and the degree of rigidity 
of certain commodity prices. In the 
words of Means:? “One can make the 
broad generalization, having of course 
many exceptions, that for industries in 
which prices dropped most during the 
depression, production tended to drop 
least, while for those in which prices 
were maintained, the drop in production 
was usually greatest. Indeed, the whole 
depression might be described as a gen- 
eral dropping of prices at the flexible end 
of the price scale and a dropping of pro- 
duction at the rigid end with interme- 
diate effects between.” Yet it has been 
pointed out by Backman of New York 
University,? “An examination of two 
hundred and sixty four specific commod- 
ities, however, indicates that the price- 
production relationship is far more com- 
plex than has been assumed. Diversity 
of behavior rather than conformity to 
any uniform pattern appears to be the 
outstanding feature of the price produc- 
tion relationship of specific commodities. 
There is no general rule that production 
may be regulated by price manipulation. 
Durability of product is frequently a 
more important factor than price.” In 
discussing chemical price and production, 
Backman points out that there is no 
marked certain correlation between 
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chemical prices and production, adding 
that “many relatively large declines in 
price were accompanied by a substan- 
tial reduction in output, while small pro- 
duction changes took place in commodi- 
ties which were relatively inflexible in 
price.” 


Labor Costs 


HEMICAL equipment and processes 

are so complex that the industry’s 
plant operatives have to be more highly 
trained than the ordinary labor employed 
in many other fields. Consequently, it is 
to be expected that wage rates will be 
higher than those for workers in other 
factories in general. That this is borne 
out by the figures will be seen below. 


Using data published by the U. S. De- 
partment of Labor it is apparent that 


hourly wage rates are definitely better - 


in the chemical industry than in other 
manufacturing industries in general. 
Thus, the most recent figures available, 
for the month of February, 1939, show 
average hourly wage rates in the chem- 
ical industry as $0.784, or 20.7% higher 
than the $0.649 given as the average for 
the eighty-seven industries studied. On 
a weekly earnings basis an even better 
showing was made. Thus, for February, 
1939, the weekly earnings of labor in the 
chemical industry were $31.04, or 29.0% 
more than the $24.06 figure given for all 
other industries. 


Furthermore, in line with the current 
trend in this country, although produc- 
tion and profits in 1938 were consider- 
ably below those in 1937, hourly wage 
rates in general remained substantially 
unchanged. Indeed, it is a fact that 
chemical wages advanced about 4% from 
$0.755 to $0.786. Incidentally, it is of 
interest that chemical pay rolls in 1938, 
a depression year, were still 1.6% above 
1929 levels, while those for all factories 
were off 28.9%—an impressive difference. 


It may be argued that the chemical in- 
dustry pays high wages only because it 


7. “Industrial Prices and Their Relative Inflexi- 
bility,””’ Senate Document No. 13, 1935. 

8. “Price Flexibility and Changes in Production,” 
Jules Backman, National Industrial Confer- 
ence Board, Feb. 20, 1939. 
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must do so in order to get men to risk 
their lives in supposedly hazardous chem- 
ical plants. This attitude, however, has 
been refuted.® “Accident frequency and 
severity rates for the chemical industry 
have fallen markedly during the past ten 
years and are 24% and 29% respectively 
below the averages for all industries, ac- 
cording to the comprehensive statistics 
of the National Safety Council.” That 
chemical operatives are comparatively 
satisfied with their pay is indicated by 
the infrequency with which one hears of 
strikes in chemical plants—something 
that can hardly be said for many other 
industries. 


Government Regulation 


HE subject of government regulation 

in the chemical industry is one on 
which many articles have been and will 
be written. It is not a topic that can be 
readily condensed into a few paragraphs. 
In general, however, it may be said that 
the most important legislation introduced 
by the present Administration is design- 
ed to affect all industry. Little of it is 
aimed at the chemical industry in par- 
ticular. Nor, disregarding the aim, 
which is not always accurate, has the 
chemical industry as a whole been the 
target inadvertently or otherwise. 


Much of the effort seems to be direct- 
ed toward the elimination of monopoly. 
As has been pointed out in an earlier 
section, however, enduring monopolies 
are difficult to maintain in the chemical 
industry because, sooner or later, re- 
search, on which no one has a monopoly, 
will find some other way of accomplish- 
ing the same, or a better result. Still, 
like many other industries, the chemical 
field is guilty of harboring a number of 
large concerns—and for good and suffi- 
cient reasons. 

The benefits of size have been well 
described by Mr. Lammot du Pont in his 
1935 Annual Report: “Large corpora- 
tions have played a vital part in the 
development of the general welfare of the 
nation as evidenced by the progress made 

9. Staff article “Facts and Figures,”’ Chemical ¢& 


Metallurgical Engineering, Volume 44, Septem- 
ber, 1937. 
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in recent years in several of the more 
important major industries, such as the 
automobile, electrical and chemical indus- 
tries. Such industries have been built 
up to their present efficiency chiefly as 
the result of large-scale operations which 
have made possible the continued expen- 
diture of large sums for research and 
development work without which their 
products could not have been brought to 
the present state of high quality and 
relatively low cost to the consumer. 


“What would the selling prices of the 
automobile, the electric refrigerator, the 
radio and ‘Cellophane’ be today if the 
operating and technical organizations 
and the financial resources of large corp- 
orations had not been available for their 
development and continued improve- 
ment? 


“Such products as these are rapidly 
coming to be considered real necessities 
of life rather than luxuries, but they 
would be luxuries today were it not that 
their cost to the consumer has been so 
greatly reduced during the past few 
years that they have been made available 
in one form or another to practically 
everybody.” 


Advantages of Size 


MPORTANT advantages of size, in 

the chemical industry, are (a) mass- 
ed research, (b) ready sources of capital 
to develop and protect the products and 
processes evolved by research and (c) 
national markets in which to distribute 
these new products. The dreaded dis- 
advantage, especially feared by this Ad- 
ministration, seems to be that the powers 
of size are so great its benefits can be 
held back from the public for the profits 
of the few. True, there may have been, 
in some fields, a misuse of the ad- 
vantages of big business to the detri- 
ment of the ultimate consumer and to 
the sole benefit of economic royalists. 
Yet, as far as the chemical industry is 
concerned, one need only examine the 
price history of the newest products of 
chemical research to see that such criti- 
cism can hardly be applied to this in- 
dustry as a whole. 
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Consider, for example, rayon, which 
once sold as high as $2.00 per Ib. and is 
now priced at 52c; cellophane which has 
fallen steadily from $2.65 in 1924 to 34c 
a lb. in 1939; anhydrous ammonia which 
was 7.5c in 1926 and is now 4.5c per Ib; 
the phenolic resins, whose average value 
was 47c per lb. in 1927 and is now 17c; 
cellulose acetate molding powder in flake 
form, which was 80c per Ib. in 1932 and 
is now 36c per lb.; methanol which was 
95c a gallon in 1924 and is now 32c a 
gallon; and finally, look at sulfanilamid, 
which, as recently as 1937, sold at $4.95 
and has already been reduced to $1.00 
per pound. 


Passing on Benefits of Lower Costs 


URTHER evidence in this respect 
regarding certain large chemical 
corporations indicates the considerable 
extent to which they participated in these 
price declines. For example, Mr. H. F. 


Atherton, President of Allied Chemical 
& Dye, in his annual report for 1936, 
says: “Since 1929, prices to consumers 
of the company’s heavy chemicals, alka- 
lies and nitrogen products have been re- 
duced an average of about 25%.” 


Again, 
Mr. Lammot du Pont in his report for 
the same year says: “The selling prices 
of your company’s products are now, on 
the average, more than 30% lower than 
in 1929, whereas the wholesale price in- 
dex of the U. S. Bureau of Labor Statis- 
tics is down only 12% from its 1929 
level.” 

Similarly, Mr. Edgar Queeny, Presi- 
dent of the Monsanto Chemical Company, 
says: “The decline that has been char- 
acteristic of the selling prices of our 
products reduced the price index of Mon- 
santo products (1926—100%) to 74.7% 
at the end of 1936. ‘This reduction is the 
effect in some cases of inter-product com- 
petition; in others of excessive competi- 
tion within the industry; and in others 
is a consequence of deliberate reductions 
which pass on benefits of lower costs of 
production to stimulate greater consump- 
tion.” 

On the whole it seems probable that 
other companies in the chemical field 
have experienced similar declining trends 
in prices. Furthermore, the trend has 
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continued downwards since 1936, and 
chemical prices today are as low as, or 
lower than they were when the state- 
ments quoted above were made. 

To be sure, these are special cases and 
situations, chosen because they are strik- 
ing. Also competition was an important 
factor. So these price reductions cannot 
be credited entirely to deliberate man- 
agement policy. Yet they cover a wide 
field and the reductions are permanent 
rather than temporary in the industry. 
Granting that the companies involved 
profited through broadly expanded mar- 
kets resulting from their farsighted 
price policies, still, it cannot be denied 
that the public also benefited materially. 

Although the public has benefited 
from the declining trend in chemical 
prices, it is not to be inferred that this 
was brought about from altruistic mo- 
tives. Corporate management in the * 
chemical industry, as in other fields, and 
as it should be, is actuated by the profit 
motive. The executives of great chemical 
concerns are just as directly responsible 
to their employers as are those in author- 
ity in other business enterprises. It is, 
therefore, the struggle to increase profits 
that has inspired the discoveries and 
developments which have cut costs so 
that prices could be reduced. The public 
has profited, to be sure, but so has the 
stockholder, the executive and the em- 
ployee. And why not? 


War and Its Effects 


HE Du Pont Company has published 
an interesting pamphlet on this sub- 
ject. A more condensed statement, how- 
ever, regarding the possible effects of 
war upon the chemical industry has been 
made by Mr. Queeny.!® 
“In the long pull there could be no ben- 
efit to our company from war. All our 
normal progress would cease.. Our or- 
ganization would be disrupted. The bal- 
ance of supply and demand would be 
completely dislocated, and the readjust- 
ment after the conflict would be costly, 
not only to Monsanto, but to the chemical 
and all other industries. 
“In the rush of destruction the nation’s 
accumulated wealth of youth, material, 


10. Oil, Paint and Drug Reporter, April 24, 1939. 
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and industrial advancement would be 
wasted and the steady progress that 
comes only from peace-time planning and 
research would halt. We hope war will 
be averted so that our organization may 
continue its efforts in permanently con- 
structive fields. 

“Despite repeated presentations by the 
chemical industry to refute it, there is 
an unfortunate association in the public 
mind of chemicals and war. This im- 
pression probably is the result of the 
rapid growth of the American chemical 
industry and the temporarily large pro- 
fits of chemical companies as a result of 
the World War. Prior to 1914 America 
was completely dependent upon Germany 
for intermediates, from which dyestuffs 
and pharmaceuticals are made, for a pre- 
ponderant percentage of its requirements 
of finished chemical products, and for 
many special chemicals. The World War 
shut off the source, an acute shortage re- 
sulted, and prices leaped to fantastic 
heights. 

“The situation forced American com- 
panies to erect plants and jump into the 
newly created market. Profits were 
large, but, if Monsanto is taken as an 
example of the industry, they were im- 
mediately plowed back into plants. After 
America entered the war in 1917 excess 
profit taxes reduced materially the net 
returns, but America was supplied with 
products that were indispensable to her 
industries and her war activity. 


Now Independent of Foreign Sources 


66 HE American market now is sup- 
plied from American sources with 

all necessary chemicals, and at prices 
that in most instances are far below 
those prevailing in pre-world war days. 
This is the result of sound research and 
engineering and gradual expansion of 
chemical manufacturing facilities. The 
chemical shortage which confronted 
American Industry at the outbreak of the 
World War in 1914 will not be repeated. 
“Monsanto’s products include but a 
very small percentage of those that go 
directly into so-called ‘munitions’. 
Phenol, which is the base for picric acid 
—a high explosive, nitric acid, and other 
products, which have also great utilita- 


TRUSTS and ESTATES 


rian value in times of peace, and certain 
plastics used in military, as well as com- 
mercial, aircraft, are virtually our only 
‘war materials’. 


“It is probable that in an emergency 
our facilities will be commandeered by 
War Department procurement officers 
and some of our facilities would be util- 
ized in the production of explosives and 
war gases. Likewise, should other in- 
dustries step up their production to meet 
war time needs for steel, clothing, food, 
shoes, pharmaceuticals, automobiles, 
trucks, and building materials, chemicals 
and plastics would be needed for their 
manufacture. As an American com- 
pany, our facilities and personnel natur- 
ally would be placed at the disposal of 
the government. 


“To the best of our knowledge, Mon- 
santo products have not been used in 
any current conflict, and Monsanto hopes 
developments will reverse themselves so 
that our products will not be diverted to 
such purposes.” 


Profits and Prospects 


ECALLING their habitual secrecy 

and the fact that almost every single 
chemical company is engaged in a large 
number of different industries, it is not 
surprising that profit data for individual 
chemical commodities are seldom avail- 
able. It is possible, however, to measure 
the trend of profits for the industry as 
a whole by combining the earnings of 
the leading companies. Using such a 
composite index it has been found for 
the period from 1920 to 1937, that long- 
term earnings growth averaged about 5% 
per year. As might be expected, some 
of the more developmental companies had 
considerably better records than this, but 
the composite figure was held down by 
the slower expansion of some of the 
larger and more conservative concerns. 
Even at that, however, the showing was 
excellent in contrast with that of the 
Dow-Jones Industrial list. Thus, the 
latter, as measured by the composite 
earnings record of twenty companies that 
were retained on the list throughout the 
whole period, exhibited a growth of less 
than 1.0% per year—a great difference. 
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While the chemical group, as a whole, 
made a better showing than the twenty 
Dow-Jones Industrials, it does not follow 
that the earnings trend of each indivi- 
dual chemical company was better than 
that of every one of the Dow-Jones In- 
dustrials. This is far from being the 
ease. For, while the majority of com- 
panies, in each instance, were close to 
their respective group average, there 
were also several on each list that ran 
well ahead of or fell far behind their 
ticket, so to speak. 

In the chemical group, for example, 
there were two companies whose earn- 
ings trends exceeded a growth rate of 
20% per year throughout the whole per- 
iod. Yet, at the same time, there were 
several other members of the group 
whose trends fell below the 5% average 
and one company exhibited a slight neg- 
ative trend. For the Dow Jones group, 
on the other hand, the highest growth 
trend was an average rate of 10.7% per 
year, while a number of companies ex- 
perienced declining trends in earnings. 


A Problem for Trustees 


HE marked divergence of individual 

earnings trends among the leading 
companies in these two groups is inter- 
esting because it indicates clearly the 
selective nature of the trustee’s problem 
in the chemical field. Thus, on a com- 
parative basis, certain companies have 
made wonderful progress despite lower 
prices, higher wages and adverse devel- 
opments of a cyclical nature. 

The better showing of particular com- 
panies is seldom the result of any single 
factor. Yet, more important than any 
other is the attitude of the management 
towards research. The main business 
risk in the chemical industry is that pro- 
ducts which are yielding handsome pro- 
fits today may become obsolete in the 
World of Tomorrow. New and better 
substitutes may already be known in the 
laboratories of a competitor. The in- 
roads of obsolescence can only be com- 
bated by an aggressive program of more 
effective research. No one has a monop- 
oly of research. 

Owing to the rapid rate of change re- 
sulting from research in the chemical 
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field it is particularly necessary, in eval- 
uating chemical enterprises, to follow the 
discovery and development of.new pro- 
ducts and processes. Without a thor- 
ough knowledge of underlying chemical 
trends it would be difficult indeed for 
trustees and trust officers to make a 
sound selection of the companies which 
will forge ahead in the chemical part 
of the Dynamic Investment Scene. 


[Other articles dealing with the chem- 
ical industry by Dr. W. S. Landis, vice 
president of American Cyanamid Com- 
pany and by an officer of Monsanto Chem- 
ical Company will be presented in our 
Dynamic Investment Trends series in 
the August Trusts and Estates.—Edit.] 


Chemical Notes 


“One of the oustanding events of the 
past year in the field of synthetic organic 
chemistry has been the development by the 
Commercial Solvents Corporation of the 
nitroparaffins. A group of chemical com- 
pounds entirely different from any which 
have been available before,” says its Pres- 
ident, Theodore P. Walker. “The manufac- 
ture of nitroparaffins has been the subject 
of intensive research for several years and 
these new chemical compounds will be avail- 
able commercially in the near future. This 
development opens an entirely new field in 
industrial chemistry. Not only do the nitro- 
paraffins offer prospects for the develop- 
ment of a wide range of new industries but 
they are also of interest because the basic 
raw material for their manufacture is 
natural gas, large quantities of which are 
being wasted today. Thus, this develop- 
ment of the nitroparaffins converts a waste 
material into industrial products of first- 
rate importance.” 


* * * 


Coal ‘Gas’ For Autos 


A substitute for gasoline, made chiefly of 
pulverized coal and light fuel oil, which in 
tests has proved capable of running an 
ordinary car, may be on the market within 
a year, for 10 cents a gallon including fed- 
eral and state taxes, the diseoverer, Dr. F. 
W. Godwin of the Armour Institute of 
Technology, reports. 





Wills of the Month 


Ralph Pulitzer 
Publisher 


Ralph Pulitzer, former publisher of the 
New York World and eldest son of the 
founder, named the Central Hanover Bank 
& Trust Company, New York, co-executor 
and co-trustee of his estate. 

Mr. Pulitzer was educated and trained 
for newspaper work and entered his father’s 
employ upon graduation from college. At 
his father’s death he assumed the duties of 
co-executor and co-trustee of the estate and 
was plunged into heavy executive duties in 
the publishing field. He remained active 
until 1931 when he and his brothers sold 
the old World to the Scripps-Howard in- 
terests. 

Mr. Pulitzer was a big game hunter, poet 
and author of two books. In 1934 he was 
made Newspaper Code Administrator for 
N.R.A. but resigned shortly thereafter. 


Howard E. Young 


Howard E. Young, manufacturer and 
financier, named the Mercantile Trust Com- 
pany, Baltimore, Md., as co-executor and 
sole trustee of his estate. 

Mr. Young was president of the J. S. 
Young Licorice Company for twenty-five 
years and chairman of its board of direc- 
tors for three years. He was a director 
of the Pennsylvania Railroad, the Baltimore 
and Harrisburg branch of the Western 
Maryland Railway as well as the Mercan- 
tile Trust Company. 

His estate is estimated at about $850,000. 


Bishop Robert Lewis Paddock 
Episcopal Diocese Head 


The Right Reverend Robert Lewis Pad- 
dock, retired Protestant Episcopal Bishop 
of Eastern Oregon, named the United States 
Trust Company, New York City, executor of 
his will. 

Bishop Paddock’s church career was one 
of contrasting extremes, beginning with the 
crusades of a young clergyman, nicknamed 
“Red Light Bobbie” on New York’s East 
Side, and ending with the same church, as 


a gray haired Bishop who had become a 
Western “sky pilot” carrying the gospel 
through thinly settled Oregon. 

His family furnished a group of notable 
figures to the ministry including his father 
who became Bishop of the State of Wash- 
ington. 


Emanuel von Salis 
Chemist and Industrialist 


Dr. Emanuel von Salis, former general 
manager and vice president of the Bayer 
Aspirin Company of Rensselaer, N. Y.,. 
named the National Commercial Bank & 
Trust Company, Albany, N. Y., as co-execu- 
tor of his will. 

Dr. von Salis introduced aspirin in this 
country in 1904 and was the firm’s first gen- 
eral manager and vice president. When the 
original company was taken over in 1917 
by the Alien Property Custodian he was 
retained in the same capacity. 


Hosea Webster 
Business Executive 


Hosea Webster, retired in 1933 as general 
manager of the Babcock & Wilcox Company, 
New York, dealers in power plant equip- 
ment, named the Montclair Trust Com- 
pany, Montclair, N. J. as executor of his es- 
tate. 


He was an honorary life member of the 
American Society of Mechanical Engineers. 
and a member of the Engineers, Railroad 
and Lawyers Clubs of New York. 


Philip E. Bliss 
Industrialist 


Philip E. Bliss, president of the Warner 
& Swasey Company, manufacturers of as- 
tronomical instruments and machine tools, 
named the Cleveland Trust Company, Cleve- 
land, O., executor of his will. 


Mr. Bliss was a past president of the Na- 
tional Machine Tool Builders Association 
and was a member of the executive com- 
mittee of the National Industrial Confer- 
ence Board and the Army Ordnance Asso- 
ciation. 
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Che Booklet Shelf 


The following booklets have been se- 
lected as offering information of parti- 
cular interest to trust officers and estate 
attorneys. Write to Trusts and Estates 
for those desired. There is no obligation. 


Preparedness in conserving wealth—The 
Fiduciary Trust Company of New York has 
reprinted in booklet form an article written 
by Pierre Jay, chairman of the board. This 
stresses the necessity for preparedness if 
wealth is to be conserved and analyzes 
briefly the major factors to be considered 
if this end is to be achieved. 


War and the Stock Exchange—In the be- 
lief that every manager of a securities port- 
folio is vitally interested in the possible ef- 
fects of the outbreak of war in Europe, an 
institutional investment house has prepared 
a booklet in which a brief analysis is made 
contrasting the present business and finan- 
cial situation with the conditions existing in 
1914, together with an estimate of the prob- 
able effects that would follow the outbreak 
of war today. 


Saving Time in an Office—A company 
specializing in office equipment points out 
that the problem in offices today is to handle 
all the work in regular hours with regular 
employees. They have, therefore, prepared 
a-booklet whose purpose is to suggest indi- 
vidual spots where a desk to desk check 
might indicate unproductive operations that 
might be shortened or eliminated and where 
minutes or even hours might be saved by a 
careful analysis of present routines and 
operations. 


Fire Insurance Analysis—A line by line 
analysis of the standard fire insurance policy 
is made in a 22 page booklet issued by one 
of the leading fire insurance companies. 
Several related subjects are also discussed, 
such as the coinsurance clause, the valued 
policy law and the story of some of the or- 
ganizations connected with fire insurance. 


Property Insuring—‘“The Trustee is Per- 
sonally Liable” is the title of a booklet is- 
sued by a prominent insurance company. 
This deals with the trustee’s duty of man- 
aging real estate and is based in large part 
on an article by A. Holt Roudebush, orig- 
inally published in Trust Companies Maga- 
zine. 


Accounting System—A system of records 
and accounts for trust estates is described 
in a bulletin issued by a house specializing 
in forms and systems. [Illustrations are also 
given of various standard forms which may 
be used in connection with the system de- 
scribed. 


Stock Reports—A financial service has 
compiled a thousand individual reports on 
preferred and common stocks of leading 
listed companies. These give the current 
outlook for each company, earnings and 
dividend prospects, charts on price range 
and trading volume, important income and 
balance sheet statistics, with definite buy- 
ing and selling advice. Sample reports on 
any six listed companies will be sent with 
the compliments of the publisher. 


Municipal Bond Factors—The investment 
merits of American municipal bonds are 
very fully described in a 74 page booklet 
issued by one of the leading municipal deal- 
ers. An analysis is given of the various 
factors influencing price range, security and 
marketability, making this a valuable guide 
on municipal securities. 


Guide to Government Issues—United 
States securities are reviewed in a 50 page 
booklet issued by a leading dealer in these 
issues. This contains a review of govern- 
ment agencies and financing operations, to- 
gether with investment yields and price re- 
cords of outstanding issues. Altogether 
this provides a concise and complete record 
of government bonds. 


The Essentials of Trust Service—A bank 
advertising agency has prepared a booklet 
giving a concise five minute description of 
the essentials of trust service. This is de- 
signed to be read by employees in other 
parts of the bank and makes a few sugges- 
tions as to how they can help in obtaining 
new trust business. 


ee 


Amiss Heads Fiduciary Section 


Bernard L. Amiss, assistant trust officer 
of the Washington Loan & Trust Company, 
D. C., has recently been elected chairman of 
the fiduciaries section of the District Bank- 
ers Association. J. Eliot Moran of the 
American Security & Trust Company is the 
retiring head. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—IRVIN BORDERS has been 
appointed advertising manager of the Citi- 
zens National Trust & Savings Bank in 
succession to the late E. C. Anderson. Mr. 
Borders is a graduate of the University of 
Missouri, spent several years in newspaper 
work in Houston, Miami and New York 
City and was at one time director of pub- 
licity and radio activities for the Los An- 
geles office of J. Walter Thompson Com- 
pany. 

San Francisco—FRANCIS E. WHITMER 
has joined the trust department at the head 
office of the American Trust Company. Mr. 
Whitmer has for many years made his head- 
quarters at San Jose, where he handled the 
trust business of the bank’s customers 
throughout Santa Clara Valley. 


San Francisco—The Bank of America an- 
nounces the promotion of several high of- 
ficers and the creation of three new major 
administrative posts. A. J. GOCK, one of 
the two vice chairmen of the board of direc- 
tors, is to be administrative head of the 
bank’s affairs in Southern California and 
will establish his office in the Los Angeles 
headquarters, thus placing the south on a 
parity with the north in the bank’s execu- 
tive organization. FRED A. FERROG- 
GIARO and RUSSELL G. SMITH are to fill 
the other two new posts. Mr. Ferroggiaro, 
now vice president and manager of the Oak- 
land main office, will remain in Oakland as 
executive vice president and advisory officer 
for all East Bay branches. Mr. Smith, now 
vice president and cashier, will be executive 
vice president in general administrative 
matters, and maintain his office in San 
Francisco. 

Other major promotions are as follows: 
R. J. BARBIERI, now vice president in 
charge of business development, will suc- 
ceed Mr. Smith as cashier, with headquar- 
ters in San Francisco. 

S. C. BEISE, now chairman of the San 
Francisco loan committee and vice president 
in charge of loan supervision in San Fran- 
cisco, will go to Los Angeles to handle ad- 
ministration of the bank’s loans in the 
south. A. E. CONNICK, vice president, 
now a member of the San Francisco loan 
committee, will succeed Mr. Beise as chair- 
man. 


H. F. HOGAN, vice president, is named 
to succeed R. B. BURMISTER as vice presi- 
dent and manager of the San Francisco 
main office on the latter’s retirement next 
October under the bank’s pension plan. 


R. S. HEATON, now vice president and 
manager of the Fresno main office, is pro- 
moted to vice president and chairman of the 
advisory board, to function as general ad- 
visory officer for the important valley area. 
R. L. REHORN, now vice president in 
charge of the loan supervision department 
in Los Angeles, will go to the Fresno main 
office as vice president and manager, and 
L. W. McKEE, formerly at the Long Beach 
branch, has been placed in charge of trust 
and escrow activities at Pomona. 


ILLINOIS 


Belleville—C. A. HEILIGENSTEIN, trust 
officer, has been elected president of the 
First National Bank. He succeeds Phil 
Gass who has recently resigned but will re- 
main as chairman of the board. 


Highland—J. G. BARDHILL, president of 
the Northern Jobbing Company of St. Paul, 
has been elected president of the Highland 
National Bank, a conversion of the State & 
Trust Bank. O. M. STREIFF has been 
elected vice president, cashier and trust of- 
ficer; C. G. HITZ, vice president, assistant 
cashier and assistant trust officer, and 
RUTH BARDILL, assistant cashier and as- 
sistant trust officer. 


KENTUCKY 


Cadiz—ROBERT P. PIERCY has been 
advanced from assistant cashier to cashier 
and trust officer of the Trigg County Farm- 
ers Bank in succession to the late J. E. Grif- 
fin. 


Louisville-—MENEFEE WIRGMAN, pres- 
ident of the Fidelity & Columbia Trust Com- 
pany has been elected president also of the 
Citizens Union Bank in succession to the 
late John R. Downing. The two institu- 
tions, now placed under one head, have com- 
bined resources of more than $80,000,000. 
Mr. Wirgman studied law at the University 
of Louisville and the University of Virginia 
and after practicing law for several years, 
became closing attorney for the Columbia 
Trust Company. After the merger of the 
organization into the Fidelity & Columbia 
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Trust Company he held various junior and 
senior offices, being elected president in 
1930. He is also a director of the Louis- 
ville & Nashville Railroad Co., Louisville 
Gas & Electric Co., Louisville Railway Co. 
and the Louisville Board of Trade. 


NEW JERSEY 


Camden—CLAIR M. FISHER has been 
elevated from assistant trust officer to trust 
officer of the Camden Trust Company to 
succeed C. Merrill Schlosser who recently 
resigned. 


Riverside—HOWARD G. PANCOAST has 
been elected president of the Riverside Trust 
Company to fill the unexpired term of the 
late Irving A. Collins. STEWART S. 
BRUSH has been advanced from assistant 
treasurer and trust officer to treasurer and 
trust officer and HOWARD J. BRIGHT 
from assistant secretary to secretary. 


South Orange--FRANK R. STEYERT, 
executive vice president of the South Or- 
ange Trust Company, has been elevated to 
president in succession to PETER A. 
SMITH who has been elected chairman of 
the board. 


NEW YORK 


New York—THOMAS M. GODWIN and 
DUNCAN F. GEERY have been appointed 


trust officers of the City Bank Farmers 
Trust Company. Mr. Godwin joined the 
Farmers Loan and Trust Company in 1899 
and was named an assistant trust officer 
in 1927. Mr. Geery started with the com- 
pany in 1905 and became an assistant trust 
officer in 1931. 


New York—LOREN H. ROCKWELL, 
treasurer of the Title Guarantee and Trust 
Company, was elected also secretary of the 
company. 


THOMAS M. GODWIN 


DUNCAN F. GEERY 


OHIO 


Cincinnati—JULIUS W. REIF has been 
elected an assistant trust officer of the Pro- 
vident Savings Bank & Trust Company. 


Portsmouth—C. M. SEARL, vice presi- 
dent of the Security Central National Bank, 
has been elected chairman of the board of 
that institution and JAMES W. BANNON, 
formerly cashier, has been named president. 


PENNSYLVANIA 


Milton—WALTER WILSON, president 
and trust officer of the First Milton Na- 
tional Bank has resigned on account of poor 
health. He is a member of the Pennsyl- 
vania Banking Board, a former president 
of the Pennsylvania Bankers Association 
and at one time headed the National Bank 
Division of the American Bankers Asso- 
ciation. 


Verona—CARL SMITH has been appoint- 
ed trust officer and secretary-treasurer of 
the Allegheny Valley Trust Company. 


CANADA 


Toronto—J. M. MACDONNELL, general 
manager of the National Trust Company, 
has been elected president in succession to 
W. E. RUNDLE who has retired. Mr. Mac- 
donnell, who has been associated with the 
company since 1911 when he joined as a 
trust executive, is a lawyer and is well 
known for his active interest in many pub- 
lic bodies and in particular in educational 
matters. He is chairman of the board of 
Governors of Queen’s University. 


Other appointments include two new as- 
sistant general managers, W. M. O’CON- 
NOR, manager of the Toronto office since 
1925, and TERENCE SHEARD who has 
acted as assistant to the general manager 
since last March. 


J. M. MACDONNELL 





Current Crust and Probate 


SOME TAX CONSIDERATIONS IN 
THE PREPARATION OF WILLS 
AND DEEDS 
JOSEPH J. PUGH, member of the Bar, 


Cc. P. A., Philadelphia. 
zine, June 1939. 


and 
Taxes—The Tax Maga- 


T frequently happens, of course, that 

practical considerations make it advis- 
able to pay more taxes than are necessary. 
Parental control of children may be lost if 
they are provided with independent incomes. 
Protection against possible financial re- 
verses may preclude present final and ir- 
revocable gifts. But even in these cases 
the beneficiaries are likely to blame the law- 
yer who drew the will or deed for failing 
to minimize their taxes. In order to avoid 
criticism, attorneys must volunteer counsel 
concerning the tax consequences of all wills 
and deeds of gift before they are executed. 

The basic tax considerations in these cases 
involve three fundamental principles of our 
taxing system—each transfer of the same 
property is taxed separately; our taxes are 
imposed at graduated rates; and capital 
gains and losses are dependent upon “cost”, 
which in turn depends upon the method by 
which the property was acquired by the 
seller. It is the writer’s purpose merely to 
recall fundamental principles of taxation 
which may be expected to remain in the 
law, in the hope that today’s wills and deeds 
will prove to be tax-wise a few years hence. 

Although a lawyer is often reluctant to 
seem to pry into a client’s intimate personal 
affairs, he can not give counsel concerning 
the tax consequences of a will or deed if he 
merely follows a client’s instructions with 
respect to the disposition of his property. 
A client’s estate should be analyzed and his 
income tax returns for previous years should 
be reviewed. A similar investigation should 
also be made into the affairs of the pro- 
posed beneficiaries. The life expectancies 
of all concerned should be considered to 
determine the likelihood of future transfers 
of the same property and the taxes which 
may result from such transfers. 


Literature 


HAlEs y. 


Multiple Taxation of Same Property 


Double taxation frequently results from 
the common practice of a husband or wife’s 
providing by will that everything shall pass 
to the surviving spouse. The estate of the 
first decedent will be subjected both to the 
estate tax and to the full burden of the gift 
tax if the survivor gives it away. The full 
burden of a second estate tax will be im- 
posed upon this property when the survivor 
dies if he has lived for five years after his 
spouse’s death and still retains the property 
or the proceeds from its sale or other dis- 
position. 


Multiple taxation of the same property 
also occurs where there are gifts in contem- 
plation of death or where a donor retains 
the income from donated property during his 
life. Both the gift tax and the estate tax 
are imposed with respect to the same prop- 
erty. Although a gift tax credit is allowed 
against the federal estate tax in such cases, 
this credit operates to reduce the 80% credit 
for state inheritance and estate taxes and 
may, therefore, be of slight benefit to the 
decedent’s estate. Even where gift prop- 
erty is not includible in the donor’s estate 
care should be taken that the donee will 
not be subjected to gift or estate tax with 
respeet to such property where it may be 
expected to pass to others within a few 
years either through gifts by the donee or 
because of his death. 


The remedy for this multiple taxation of 
transfers of the same property is for the 
will or deed to provide for the ultimate dis- 
position of the property through the crea- 
tion of trusts, instead of permitting it to 
pass outright to the primary beneficiary. 


Graduated Tax Rates 


The principal tax consideration in con- 
nection with the disposition of all or a por- 
tion of a person’s estate is that the estate 
be divided among as many taxpayers as 
possible, as soon as possible. 
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Present gifts of a portion of an estate to 
the ultimate beneficiaries may avoid heavy 
top bracket estate tax on the property given 
away and top bracket income tax on the 
annual income from the donated property. 
In the ordinary case, the gift tax will be 
negligible when compared with the saving 
in estate tax, because an additional $40,000 
exemption is allowed and the excess over 
this amount will be taxed in the lowest gift 
tax brackets as compared with the elimina- 
tion of estate tax in the highest brackets. 
In computing the tax savings from inter- 
vivos gifts, state inheritance taxes should 
be added to the reduction in the federal es- 
tate tax. 


When an attorney is requested to draft 
a will he should ascertain whether some of 
the client’s present income is regularly paid 
over to or used for the benefit of others. 
It is quite possible that these beneficiaries 
might receive such income directly, through 
present gifts of a portion of the client’s 
principal, instead of having it filtered 
through the client’s high surtax brackets. 


If the will or deed provides for trusts, 
the attorney should endeavor to avoid the 
higher surtax brackets on the trust income. 
This income may be taxable either to the 
trustee or to the beneficiaries, depending 
upon the provisions of the trust instrument. 
Income which is distributable to the bene- 
ficiaries is taxable to them, but losses or 
expenses which are charged against corpus 
are deductible only by the trustee. 


The annual income of a proposed trust 
should be estimated and the provisions for 
income distributions to beneficiaries should 
be so drawn that too heavy an income tax 
burden is not shifted unnecessarily to the 
distributees. If it is desirable for the bene- 
ficiaries to receive annual distributions 
which are not subject to income tax in their 
hands, the instrument may provide for fixed 
annuities which are not restricted to the 
trustee’s income but are made payable out 
of corpus, if necessary. Such distributions 
are treated as principal in the hands of the 
beneficiaries and the trust’s income is taxed 
to the trustee. 


The writer recently had a case where a 
testator created two trusts, one for his se- 
curities and the other for his real estate, 
and provided that the income from each 
trust should be distributed to the same bene- 
ficiaries. These beneficiaries were taxed on 
all of the income from the securities trust, 
despite the fact that the real estate trust 
had large losses. 


California’s Largest 
Trust Company 


Court trust assets of 


$129,864,471 


make this the largest 
trust company in 


the Golden State 
ia 


Ne rey rat ey 
BANK OF LOS ANGELES 


MEMBER FEDERAL DEPOSIT INSURANCE CORPO- 
RATION * MEMBER FEDERAL RESERVE SYSTEM 


Basis for Future Gain or Loss 


Whenever an inter vivos transfer of prop- 
erty is contemplated, the taxable gain or 
loss which will result from the sale of that 
property by either the present owner or the 
contemplated transferees must be consid- 
ered. In some cases appreciation or depre- 
ciation which has accrued to the present 
owner may be realized most advantageously 
through sale by him. In other cases, it may 
be best for the donee to realize on the 
donor’s appreciation, or it may be advisable 
for the property to be retained until death 
in order that all income taxes on apprecia- 
tion may be avoided. 


The basis for computing gain or loss from 
the sale of property is dependent upon how 
the property was acquired by the seller. If 
it was acquired by bequest, devise, or inheri- 
tance the basis is the value of the property 
on the date of the decedent’s death. But if 
the title to the property can be traced to a 
gratuitous transfer prior to the transferor’s 
death, the basis can not exceed that of the 
transferor. Thus, when a donee sells prop- 
erty he will be taxed on appreciation which 
accrued to his donor. But where property 
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has depreciated in a donor’s hands none of 
that depreciation will be available to a donee 
for income tax purposes. A donee’s basis 
for determining losses is the donor’s basis 
or the fair market value of the property 
at the date of the gift, whichever is lower. 

The fact that property held by a donee 
was included in his donor’s estate for the 
purposes of estate or inheritance taxes has 
no bearing upon the tax basis for that prop- 
erty in the hands of the donee. If the bene- 
ficiary received the property through an in- 
ter vivos transfer in contemplation of death, 
or intended to take effect in possession or 
enjoyment at or after death, he did not ac- 
quire it by bequest, devise, or inheritance. 
The only exception to this rule is where a 
settlor retains the trust’s income until his 
death and the right, at all times, to revoke 
the trust. 


When investment property has depre- 


ciated, it should usually be sold rather than 
given away, in order that some tax benefit 


Bigests 


Valuation of Closely Held Stock 


HOMER I. HARRIS. 
June 22, 1939. 


New York Law Journal, 


Discusses the various factors which are 
determinative of the value of stock not 
listed on the exchanges, principally in con- 
nection with the New York Estate Tax. The 
many citations of local cases give a broad 
picture of the methods employed and the 
guides used. 


Starting the Operating Manual 


JAMES E. POTTS. 
1939. 


The Bankers Magazine, July 


Recommends an operating manual for 
banks and outlines the procedure of start- 
ing such a manual. Advocates among other 
things, “instruction bulletins built into pro- 
cedure manuals.” 


Tax Aspects of Property Settlements 


FREDERICK E. HINES. Southern California 
Law Review, June 1939. 


Deals with property settlement agree- 
ments in connection with divorces from the 
viewpoint of federal gift, income and es- 
tates taxes, and California income and in- 
heritance taxes. 
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may be obtained. If the analysis of a client’s 
estate shows that securities which cost 
$100,000 are now worth only $50,000, the de- 
preciation of $50,000 may be realized for 
tax purposes only by the present owner. If 
a beneficiary receives these securities either 
by gift or by inheritance, his basis for com- 
puting a loss is only $50,000. 

It is believed that consideration of the 
three fundamental principles of our taxing 
scheme referred to above will eliminate most 
of the unnecessary tax burdens upon estates 
and their beneficiaries. If attorneys are to 
retain the confidence of the public in these 
matters, they must avoid multiple transfers 
of the same property, avoid concentration 
of wealth or income in one taxpayer, and 
watch out for the basis provisions of Sec- 
tion 113. Most important of all, they must 
ascertain all of the relevant facts concern- 
ing the affairs of their clients and their 
beneficiaries before effecting transfers of 
property either by deed or by will. 


Other Articles of Interest 


Double Taxation (Texas v. Florida) — 
Boston University Law Review, June 1939. 


Tax Avoidance by Trusts, by M. Harvey 
Weil—Texas Law Review, June 1939. 


Expenses and Profits of Limited Price 
Variety Chains in 1938, by Dr. Stanley F. 
Teele. Bulletin of Harvard Graduate 
School of Business Administration. 


When Trusts Are Taxable As Corpor- 
ations, by Lawrence R. Bloomentkal — 
Bankers Monthly, July 1939. 


Taxability of Trust Income Under the 
Internal Revenue Act — Illinois Law Re- 
view, May 1939. 


Federal Income Tax Problems of Mort- 
gagors and Mortgagees, by Randolph E. 
Paul—Yale Law Journal, June 1939. 

Competing Systems of Corporate Reor- 
ganization: Chapters X and XI of the 
Bankruptcy Act, by Rostow and Cutler — 
Yale Law Journal, June 1939. 

Requisite Consent Necessary to Revoke 
Trust: (Engel v. Guaranty Trust Co.) — 
Virginia Law Review, June 1939. 

Enforcement of Real Estate Tax Liens, 
by Louis F. Alyea—Municipal Finance Of- 
ficers Association, Chicago. 

Federal Taxation of Life Insurance, by 
Sanford H. Markham — New York Law 
Journal, June 27 and 28, 1939. 





New Books 


Common Trust Funds—Their Pur- 
poses, Establishment and Operation 


Trust Division, American Bankers Assn, 110 pps. ; 
$2.00. 


The conclusions—in condensed form—of 
five years study of the Association’s special 
committee on Common Trust Funds, this 
handbook should be on the “must” list of 
every bank whether now considering the 
possibility of establishing such a fund, or 
only concerned with the problem of serving 
the smaller estates now so predominant. 
Not only does it give practical cautions con- 
cerning adoption of this mechanism, but 
will serve well in clearing up some confusion 
or lack of appreciation of the principles in- 
volved. 

Methods, policies and regulations under 
which such funds should be installed and 
operated are described, and the appendices 
include the complete plan of a typical dis- 
cretionary fund, following discussion in the 
text of factors in drafting of “legal” or dis- 
cretionary accounts. The “$1200 Common 
Trust Fund” plan is also described, with a 
sample form of plan. Inclusion of a com- 
plete bibliography completes a book whose 
reference value will increase as the Com- 
mon Trust is adapted to economical invest- 
ment of small trust funds. 

—— 
Proceedings of the Conferences of the 
Committee on Bond Portfolios 


New York State Bankers Association, 33 Liberty 
Street, New York City. $2.00. 


This is a resumé of all of the material 
presented before the Bond Portfolio Confer- 
ences held this Spring by the New York 
State Bankers Association. The material 
includes a discussion of the relation of in- 
terest paid on time deposits to the invest- 
ment problem; the statement of principles 
of investing for a commercial bank; records 
and statistics of a bond portfolio; how to 
analyze different types of bonds and the 
bond portfolio itself. It also includes an 
analysis of the money market and the bond 
market. 

This book is especially designed to give 
to the directors and officers of a commercial 
bank a set of principles and a method of 
procedure to be used in dealing with the 
very difficult problem of investing in bonds. 


Federal Reserve System—lIts Pur- 
poses and Functions 


Board of Governors of the Federal Reserve Sys- 
tem. 120 pp., no charge. 


This concise summary of the system’s 
powers, limitations and influences, as well 
as of the workings of the various depart- 
ments of Reserve banks, should be required 
reading for every banker and student of 
finance. Explanations of the composition, 
interrelations and functions of bank re- 
serves are lucid and realistic, covering the 
essentials not only of the medium of re- 
serves but also of the Open Market Commit- 
tee, Advisory Council, and showing influ- 
ence in the money and credit market gen- 
erally. 


a 


Chicago, IllThe Mercantile Trust and 
Savings Bank has been converted into a na- 
tional bank with full trust powers under the 


title of The Mercantile National Bank, 


‘*The directors turned it over to us 
in Boys’ Week and never came back.’’ 


Reproduced by special permission of The Saturday 
Evening Post, copyright 1939, by the Curtis Publish- 
ing Company. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. The case reports in the succeeding sec- 
tion are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Anderson, Williamson, Rugge & Coleman—Coun- 
sel New Jersey Bankers Association; Commercial Trust Company of New Jersey, 
Jersey City. 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—<Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 
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Fiduciary 


Accounting—Court—Duty of Trustee 
to Account—Removal of Trustee 


Massachusetts—Supreme Judicial Court 
Chopelas v. Chopelas, 1939 A. 6238, April 13, 1939. 


Bill in equity in the superior court 
against the trustees of a voluntary trust 
for an accounting. Upon the basis of a 
report by the master setting forth the ac- 
count in full the judge entered a final de- 
cree dismissing the bill. 

HELD: This was erroneous since it 
rendered the whole proceeding futile. The 
existence of the trust being undisputed the 
duty of the defendants to account was 
manifest, and the final decree of the court 
should establish a basis for future account- 
ing. 

Considering the master’s report as a 
whole the court felt there was nothing to 
justify the removal of the trustees. The 
master found that they had acted fairly 
and with reasonable skill, prudence and 
diligence in dealing with the trust as might 
properly be required of trustees whose 
duties were similar; that they had done 
considerable work in connection with the 
construction of the building, collected rents, 
and looked after repairs without making 
any charge. 

a ( 
Accounting—Court—Effect of Decree 
Allowing Account On Infants Not 
Represented by Guardian Ad Litem 


New Jersey—Orphans Court 
In re March, 17 N. J. Misc. 157. 


Application by guardian ad litem of in- 
fants to open a decree allowing an account 
by a trustee under a will. Notice of the 
account was given to the infants in accord- 
ance with the statute and rules of court by 
publication and by mailing to the parent 
of the infants. The guardian ad litem was 
not appointed until after the entry of the 
decree allowing the account. The conten- 
tion of the guardian ad litem is that there 
having been no guardian of these children 


121 


Decisions 


they were without representation when the 
account was offered for settlement, and 
that therefore they have not had their day 
in court. 

It should be noted that the contention is 
not that notice was not given of the set- 
tlement of the account, but that these chil- 
dren were entitled to representation in the 
matter which they did not have, and that 
the decree therefore is not binding upon 
them. On the other hand, counsel for the 
trustee bank insists that having complied 
with the statute and the rules, the decree 
is valid and binding upon the children. 

HELD: These minors are not entitled 
to have this decree vacated to allow them 
to file exceptions to the accounting, simply 
because they were infants when the ac- 
counting was filed and no guardian was 
appointed to protect their interests in that 
proceeding. The decree was conclusive. 

The rights of an infant are not superior 
to those of an adult. The difference be- 
tween the two classes of persons is that 
the rights of an infant must be protected 
by the court, while adults must protect their 
own. Caruso v. Caruso, 141 Atl. Rep. 16. 
The right of an adult in the present case 
would be simply to have notice of the ac- 
counting and this is all that these infants 
were entitled to. It was given in the man- 
ner prescribed by the law. Court rule 18 
provides the legal provision for the pro- 
tection of the interests of infants where 
accountings are concerned. It was clearly 
the natural and permissible contemplation 
of those who formulated the rule that the 
parent of the child, being its natural guar- 
dian, or its legal guardian if it had one, 
or the person standing in loco parentis, or 
having custody of the child, would upon 
notice of an accounting in which the infant 
was interested, take the necessary steps to 
protect the infant’s interests. 

In the absence of allegation and proof 
of error, fraud or mistake in the entry of 
a decree allowing an accounting by a 
fiduciary, the failure to obtain the appoint- 
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ment of a guardian either general or ad 
litem before the entry of the decree for an 
infant who has an interest in the account- 
ing, is not in itself sufficient ground to va- 
cate the decree for the purpose of allowing 
the infant to file exceptions to the account- 
ing. The failure to have such guardian 
appointed before the entry of the decree 
is not in itself such error or fraud as will 
absolve the infant from the operation of 
the decree, or entitle him to have it va- 
cated. 


Compensation—Award of Costs and 
Counsel Fees in Action to Set Aside 
Voluntary Trust 


Massachusetts—Supreme Judicial Court 
Lewis v. National Shawmut Bank, 1939 A. S. 823, 
May 23, 1939. 


The executors of X filed a petition against 
the trustees of a voluntary trust established 
by X before his death. After hearing, a 


decree was entered setting aside the trust 
deed on the ground of X’s incompetency. 
Very substantial sums were awarded as 
costs to the attorneys who represented the 


various parties. P, the widow of X, did 
not appeal, but later filed a petition in the 
nature of a bill of review to modify the 
decree awarding costs, on the ground that 
they were excessive. From a decree dis- 
missing this petition the widow appealed. 


HELD: The petition must be dismissed, 
as the probate court had full power under 
G. L. 215, §45, as amended by St. 1931, ec. 
120, to award counsel fees directly to the 
attorneys, and this applies to proceeding on 
both the probate and the equity side of the 
court. Also there was no error in the 
court awarding counsel fees and costs to 
one of the executors, although ordinarily 
an executor seeks compensation through his 
accounts. 

The court intimated that the allowances of 
fees and costs were excessive, but it could 
do nothing because only the question of 
law was before it on the bill of review. 
Awards of costs and counsel fees should be 
made with caution. The standard is not the 
same as applied to a claim by an attorney 
against a client with whom he has volun- 
tary contractual relations, but rather the 
standard of compensation paid to a public 
officer for similar services. 
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Compensation—Barred Claims as As- 
sets of the Estate—Compromise of 
Claims 


Maryland—Court of Appeals 
Frank, et al. v. Warehime, Executor, Daily Record, 
July 7, 1939. 


During administration, a claim for ser- 
vices rendered in the amount of $3150 was 
filed against the estate. The Executor, as 
provided by Statute, notified the claimant 
in writing that payment would be refused. 
No suit was instituted on this claim within 
nine months thereafter, the statutory period 
applicable to claims of this nature, but 
negotiations were begun which terminated, 
after the expiration of the nine months 
period, by the compromise of the claim for 
$1,000. 

Under the Will of the Testator, the entire 
residuary estate was divided among five 
legatees. Each of these legatees was in- 
debted to the estate in varying amounts on 
notes held by the estate as to each of which 
the Statute of Limitations had run. The 
Executor included in the gross estate all 
of these notes and calculated his commis- 
sions on this amount. In his distribution 
he deducted from the share of each legatee 
the indebtedness represented by these 
notes. 


HELD: 1. The claim was not barred by 
reason of the failure of the claimant to in- 
stitute suit within the nine months period 
but, since the only matter in dispute was 
the worth of the claimant’s services, it was 
discretionary with the Executor to plead 
the nine months Statute of Limitations. 

2. It was proper for the Executor to de- 
duct from the distributive share of each 
legatee the amount of such legatee’s in- 
debtedness to the estate even though such 
indebtedness was barred by the Statute of 
Limitations, the Statute merely barring the 
remedy and not the right. 

3. It was proper for the Executor to 
include in the gross estate and to charge 
commissions on the amount of these notes 
even though they were uncollected, uncol- 
lectible, and the makers might be of ques- 
tionable financial responsibility. 


a, 


Westminster, Md.—The Board of Govern- 
ors of the Federal Reserve System announce 
that the Union National Bank of Westmin- 
ster has been granted full trust powers. 





TRUSTS and ESTATES 


Compensation—Forfeiture of Profits 
and Compensation by Trustee Who 
Commits a Breach of Trust 


Massachusetts—Supreme Judicial Court 


Lydia E. Pinkham Co. v. Gove, 1939 A. S. 603, 
April 12, 1939. 


The defendants as trustees loaned money 
to the trust and paid themselves interest 
on the loans. They refused to pay off the 
loans, although there were funds available 
and they had been requested to do so by 
the beneficiaries. 


HELD: This was a breach of trust, and 
the trustees were liable for all sums receiv- 
ed by them as interest, with interest on 
each item from the date of payment. As it 
was a breach of trust they were not en- 
titled to credit for the income earned for 
the trust by securities which would have 
had to be sold to pay the loans, or interest 
on money which would have had to be bor- 
rowed if securities were not sold. 


An attempt was made to cause a for- 
feiture of salaries paid to the delinquent 
trustees; but the court held that the rule 
that a trustee who commits a breach of 
trust or is guilty of disloyal conduct for- 
feits his right to compensation is not an 
inflexible one and refused to apply it in 
this case considering all the circumstances. 


es 


Distribution—Legacy To Creditor Is 
A Benefaction, Not Payment Of 
The Debt 


Massachusetts—Supreme Judicial Court 


Rizzo v. Cunningham, 1939 A. S. 695. April 12, 
1939. 


A performed services for X in reliance 
on the latter’s oral promise to leave A all 
her property. In her will X bequeathed to 
A only $500. In action at law A recovered 


judgment for the value of her services 
($7,000). 


HELD: She could also claim the legacy, 
since the rule in Massachusetts is that where 
there is no statement in a will that a legacy 
is in whole or part payment of the debt the 
testamentary gift is to be regarded as a 
benefaction and not as payment of the debt. 
A could not recover on the agreement to 
make a will but she was entitled to the fair 
value of the services rendered in reliance 
upon the agreement. 
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Distribution—Widow’s Allowance Not 
Chargeable to Decedent’s Partner- 
ship Assets 


Kansas—Supreme Court 
Waldo v. Ross, 149 Kan. 168. 


Appeal from judgment of the district 
court setting aside an order of the probate 
court directing the surviving and liquidat- 
ing partner of a partnership estate to pay 
to the widow of his deceased partner the 
sum of $351 out of the assets of the part- 
nership estate, on the assumption that she 
was entitled thereto as a widow’s allowance 
under subparagraphs (2) and (3) of G. S. 
1935, 22-511. 


HELD: The statutory allowance to 
which a widow is entitled on the death of 
her husband must come out of the estate 
of her husband, not out of the assets of a 
partnership of which he had been a mem- . 
ber, which partnership estate is being liqui- 
dated according to the statute; and all the 
right she or the executor or administrator 
of her husband’s personal estate can have 
in the partnership assets is in whatever 
surplus may exist when its administration 
is completed. 


a , 


Guardianship—Agreement by Natural 
Guardian to Renounce Rights as 
Curatrix Held Void 


Missouri—Supreme Court in Banc 
Nute v. Fry et al., 125 S. W. (2nd) 841 (1939). 


This was an action by William T. Nute, 
Jr. on a demand based on a parol contract 
for $25,000 against the estate of George H. 
Nute, deceased. The plaintiff appeals from 
judgment entered for the defendant upon 
his demurrer. 


From the opinion it appears that shortly 
after the death of the plaintiff’s father and 
while he was a minor, his mother had a 
conversation with the defendant’s decedent, 
the substance of which was that if the 
mother, the plaintiff’s natural guardian, 
would permit his uncle, the defendant’s de- 
cedent, to act as the plaintiff’s guardian, 
and would permit the ward’s interest in his 
father’s estate to remain in the business 
which his father and the defendant’s dece- 
dent conducted, defendant’s decedent would 
pay the ward the sum of $25,000 when he 
came of age; that defendant’s decedent 
would rewrite his will so as to include a 
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$25,000 bequest to the ward in order to pro- 
tect him on the agreement. 


Plaintiff’s mother further testified that 
she accepted the proposition; that she 
thereafter waived her rights as curatrix of 
the estate of her minor son, the plaintiff, 
and George H. Nute, the defendant’s dece- 
dent, was appointed, and qualified as cura- 
tor of the plaintiff’s estate. Plaintiff’s de- 
mand was based on the agreement as proved 
by the foregoing testimony. 


HELD: Assuming the establishment of 
the agreement relied upon by competent tes- 
timony, the action involved a promise made 
by a promisor to a promisee for the benefit 
of a third party; that such agreement was 
void as against public policy, and unen- 
forceable by the plaintiff upon attaining his 
majority against the representatives of the 
promisor’s estate, by reason of the fact that 
the consideration supporting the promise 
embraced, among others, the condition that 
the natural guardian renounce her rights as 
curatrix of her minor son’s estate, and con- 
sent to the appointment of someone else as 
curator; that this consideration was a traf- 
ficking in public .office, and rendered the 
whole agreement void; that the considera- 
tion between the parties was not severable. 


a 


Investment Powers—Effect of Direc- 
tions to Invest in Stocks with Cer- 
tain Dividend Paying and Par Value 
Qualifications — What Deviation 
Will Be Permitted 


Connecticut—Supreme Court 


Title Guarantee & Trust Co. v. Bedford et al., 125 
Conn. 349. 


The plaintiff, as Trustee, brought these 
actions to obtain the advice of the court 
as to its power to invest in preferred and 
common stocks in view of directions in the 
trust instruments to “invest and reinvest 
said fund in such securities as may be law- 
ful for investment for trustees under the 
laws of the State of Connecticut and in 
securities of the following character and 
description,” and the following directions: 


“Preferred shares of industrial corporations, 
upon which the full prescribed dividend shall have 
been paid each year for the five years next pre- 
ceding such investment.” 


“Stock of corporations upon which cash divi- 
dends of not less than four per centum per an- 
num on the par value thereof shall have been paid 
each year for the five years next preceding such 
investment.” 
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The questions are: 


“(A) May the trustee purchase shares of an is- 
sue of preferred stock which has regularly paid 
the prescribed dividend but which has been out- 
standing less than five years, provided, it has re- 
placed a previous issue of preferred stock, which, 
while outstanding, paid the prescribed dividend 
regularly over a period of years extending back 
to a date five years prior to the date of purchase.” 

“(B) Is the trustee confined in its purchase. of 
common stocks to shares of stock having a stated 
par value, or may the trustee purchase common 
stocks having no stated par value provided that 
the amount of invested capital attributable to such 
issue of no par value stock can be definitely as- 
certained.”’ 


The Referee found that many corporations 
had exchanged par value common stock for 
shares having no par value, without in any 
manner changing the value of the security 
as an investment, and thereby the number 
of issues of common stock suitable for in- 
vestment purposes by trustees had been 
greatly reduced, and that common stocks 
having a stated par value no longer afford- 
ed a wide field for diversification of invest- 
ment. 

HELD: 1. For the court to construe 
the language of these instruments to permit 
the trustee to purchase common stocks with- 
out par value would be to permit the trustee 
to invest in stocks not authorized by the 
statutes for such investment to a greater 
extent than the persons who created the 
trusts directed. Such a construction would 
have the effect of creating a new trust in- 
strument which the court might think to be 
better for the beneficiaries than _ those 
drawn by the settlors of the trusts. There 
is nothing in the situation presented which 
warrants a deviation from the directions 
contained in the trust instruments. 


2. When an issue of preferred stock has 
replaced another, and there has been no 
change in the amount of the issue, the only 
difference being that the second issue bears 
a lower dividend rate, and the two com- 
bined have paid full dividends for the pre- 
scribed period, there has been no change 
in the security. Such stock fully meets the 
requirements of all of the instruments. 


- - 0 
Investment Powers — Liability of 
Fiduciary for Purchase of Partici- 
pation Certificate in Mortgage Pool 


South Carolina—Supreme Court 
Blankenship v. Zimmerman, 199 S. E. 527. 


A corporate executor invested the funds 
of a small estate in a mortgage pool total- 
ling about $400,000, issuing to the estate a 

















certificate of participation. The pool was 
managed by the trust department. A loss 
was suffered on some of the mortgages, and 
the heirs brought suit against the bank. 

HELD: Judgment against the bank. The 
court said: 

“A scrutiny of the transaction shows that the 
bank as executor did not loan out the funds of the 
estate as a new or separate investment amply se- 
cured by a first mortgage on real estate, payable 
absolutely and alone to the estate or the executor. 
No separate and distinct security was earmarked 
for the estate. 

“The bank was under the legal duty to invest 
the money safely and not to mix it with other 
funds. On the contrary the bank converted the 
funds into a gigantic pool of doubtful values, mixed 
the cash with other funds held by it so that the 
identity was lost, its value jeopardized and its 
future collection entrusted to the hazard of a mass 
of securities, some of which were of doubtful 
value, some were past due and not paid, and all 
of them were pledged in participation with other 
certificate holders.”’ 

A Staff Digest 


en 


Living Trusts—Personalty—Statute 
of Frauds— Validity of Parol 
Agreement 


Minnesota—Supreme Court 


Pearl Salscheiter, Executrix v. Walter Holmes 
and Charles Evans, Administrator, Decided June 
17, 1939. 


Plaintiff executrix sued to recover per- 
sonalty placed by the decedent with one of 
the defendants. Admissible oral testimony 
was held to warrant the finding that the 
personalty was accepted upon a parol agree- 
ment to hold and invest, to pay for dece- 
dent’s support during her lifetime, upon 
decedent’s death to pay debts and funeral 
expenses, and thereupon to deliver the re- 
mainder to a named beneficiary. 

HELD: A valid trust was created even 
though there was no writing. Mason’s Min- 
nesota Statutes 1927, Section 8458, was in- 
terpreted, in accordance with Conrad vs. 
Marcotte, 23 Minn. 55, to apply only to as- 
signments of interests in trusts of person- 
alty. A contrary statement in Wunder vs. 
Wunder, 187 Minn. 108, 244 N. W. 682, 
was said to have been inadvertent. 

a 

The practice of a lawyer serving as an 
attesting witness in a will drawn by him 
in which he is named as executor cannot be 
approved, and his remaining in active 
charge of the litigation when he deems it 
advisable to volunteer as a witness and 
testify in respect to vital matters of issue 
is disapproved.—Protheroe v. Davies, 149 
Kan. 720. 
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Powers — Limitations — Appoint- 
ment as Executor Construed Also 
As Trustee—Rule Against Perpet- 
uities 

Kansas—Supreme Court 
Blake-Curtis v. Blake, 149 Kan. 512. 


In an action to construe a will, where it 
appears that the powers and duties given a 
person named as executor require that he 
should take an estate and act as a trustee, 
the intention of the testator will be pre- 
sumed, and an estate will vest by impli- 
cation even though there is no express de- 
vise to a person named as trustee. Where 
one provision of a will is invalid because 
it violates the rule against perpetuities, and 
the testamentary scheme of the testator 
can be determined and carried out regard- 
less of the void provision, that provision 
will be stricken out and the testamentary 
plan given effect. 


ee 


A tombstone or monument to be erected at 
the grave of a deceased person is not a 
necessary item of funeral expense; in the 
absence of express statutory authority or 
testamentary sanction, an administrator has 
no right or authority to create a liability 
against the decedent’s estate by purchase 
of a tombstone, and such right is not cre- 
ated by the fact the estate is solvent, and 
that no marker or tombstone has been pro- 
vided at the time for final settlement of the 
decedent’s estate—Earnest v. Ruppenthal, 
149 Kan. 636. 


ee 


Cleveland—C. C. SIGMIER has been elect - 
ed a vice president of the Cleveland Trust 
Company. 
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